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S. P. Bharucha, N. Santosh Hegde & Y. K. Sabharwal .
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L...l...T....... T.../.... T T....... To...... T....... T..J
SANTOSH HEGDE, J.

Bei ng aggrieved by an order nmade by the Division Bench
of the H gh Court of Karnataka in Wit Petition Nos.17068-70
of 1988, the appellant is beforeus in these appeals.

In respect of assessnment years 1977-78, 1978-79 and
1980-81, assessnent orders were served on the assessee-
appel lant and demand notices were issued. The appel | ant
conplied with the demands by paying the tax due. The
appel | ate authority on an appeal preferred by the appellant,
allowed the same and the taxes paid were refunded to the
appel | ant. The appellate tribunal disnmssed the appea
filed by the Revenue and on a Reference nade to ‘the High
Court, the sanme cane to be allowed thereby upholding all the

assessnment orders. Thereafter, the Revenue made fresh
demands and the assessee re-paid the taxes as assessed and
demanded. However, the Revenue invoked Section 220(2) of

the Income Tax Act, 1961 (the Act) and denanded interest in
respect of the tax assessed for the period commencing with
refund of the tax consequent upon the first appell ate order
till the taxes were finally paid after disposal of
Ref er ences.

The appellant chall enged the said demand of interest in
the above-nentioned wit petitions before the H gh Court,
inter alia, contending that it was not at all in- default
because it had paid the taxes in conmpliance wth the
demands, hence, the original demands did not survive so this
was not a case where it had failed to conply with the demand
made under Section 156 of the Act. The Revenue contended
that the order of assessnent, the appellate orders and the
order made on reference resulting in consequential order are
only different steps in the sane proceeding and the ultimte
order relates back to the original order itself and that
also in view of Section 3 of the Taxation Laws (Continuation
and Val idation of Recovery Proceedi ngs) Act, 1964 (for short
the Validation Act) the original demand notices got
revived by operation of |law and due effect had to be given
to such revival. The Hi gh Court, however, held that
sub-section (2) of Section 3 of the Validation Act kept

www.taxcode.in




http://JUDIS.NIC. IN supreve GaserCéatiqna(2017) taxcode.in 482 SCpage 2 of 5

alive the earlier demand notice even though paynent in ful
was nmade pursuant to that demand and treated the sane as due
noti ce having been kept alive all along till the assessnent
order was upheld by the higher forum On the above
foundation, the wit petitions came to be disnissed.

In these appeals, it is contended on behalf of the
appel | ant that Section 220(2) does not apply to the facts of
the case in view of the admtted fact that when the origina
notice of demand was issued, the same was conplied wth
wi t hout del ay and, subsequently, when the appellant lost its
case before the Hi gh Court, a fresh demand notice was issued
whi ch was al so satisfied by the appellant. According to the
appel l ant, once the paynent as demanded, has been made, the
notice ceases to have any statutory force and does not
survive thereafter. 1t is also contended that Section 3(2)
of the Validation Act does not revive or bring back into
exi stence a notice of demand whi ch has ceased to have any
statutory force by virtue of paynent of tax demanded within
the tinme stipulated in the notice. It is also argued that
Section 3(2) of the Validation Act only stipulates that no
fresh demand notice is required to be issued as a result of
there being a variation.in the orders of the different
appellate foruns wth a viewto see that the recovery of
revenue due to the /State is not hanpered.

On behalf of the Revenue, it is contended that under
Section 220(2) of '‘the Act, the Revenue is entitled to
collect interest on that part of tax which is due to it and
retained by the assessee, and the Hi gh Court was justified
in comng to the conclusion that since on the facts and the
circunstances of this case, the Revenue was a creditor and
the tax-payer a debtor, the debtor should conpensate the
creditor by paying interest on the anpbunt due.

Based on the above pl eadi ngs, the point energing for our
consi deration is: does the Act under Section 220(2)
contenplate paynent of interest on any sumof noney due
under a demand notice even after the said demand is
satisfied ?

For the sake of convenience, it is necessary for us to
extract the relevant part of that Section which is in terms
fol |l owi ng

220 (2) If the amount specified in any notice of denand
under section 156 is not paid within the period linmted
under sub- section (1), the assessee shall be liable to pay
sinple interest at one and one-half per cent for every nonth
or part of a nonth conprised in the period conmencing from
the day imediately following the end of the |period
mentioned in sub-section (1) and ending with the 'day on
whi ch the anpbunt is paid

Provided that, where as a result of an order under
Section 154, or section 155, or section 250, or section 254,
or section 260, or section 262, or section 264 or an order
of the Settlenent Conmi ssion under sub- section (4) of
Section 245D, the amount on which interest was payabl e under
this section had been reduced, the interest shall be reduced
accordingly and the excess interest paid, if any, shall be
r ef unded.

A bare reading of this Section clearly indicates that if
the assessee does not pay the ampbunt demanded under a notice .
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i ssued under Section 156 of the Act wthin the tine
stipulated wunder sub-section (1), the said assessee is
liable to pay sinple interest at one and one-half per cent
for every nonth or part of a month conprised in the period
commenci ng fromthe day imrediately foll owi ng the end of the
period nmentioned in sub- section (1) and ending with the day
on which the anmount is paid, and therefore the condition
precedent wunder this Section is that there should be a
demand notice and there should be a default to pay the
amount so demanded within the time stipulated in the said
noti ce. Applying this Section to the facts of the case, it
is seen that inmmediately after the assessment was made for
the rel evant years, demand notices were issued under Section
156(1) of the Act and adnmittedly the appellant satisfied the
sai d demands and not hi ng was due pursuant to the said denand
noti ces. However, after - the judgment of the appellate
authority which went in favour- of the assessee, the Revenue
refunded the amount ~due as per the said order of the
aut hority. Thereafter, when the matter was taken up
ultimately “in Reference to the H gh Court and the assessee
lost the case, fresh demand notices were issued and it is
also an admitted fact that in satisfaction of the said
demand notices the appellant had paid the anpbunt as denmanded

wi t hin the time ~stipulated t herei n. The guesti on,
therefore, is: whet her the Revenue is entitled to demand
interest in regard to the anpbunt which was refunded to the
assessee by virtue of the judgnent  of - the appellate

authority and which was re-paid to the Revenue after
decision in the Reference by the H gh Court on fresh denand
notices being issued to the assessee ? Admttedly, on a
literal nmeaning of the provisions of Section 220(2) of the
Act, such a denmand for interest cannot be made. The High
Court by a liberal interpretation of the said Section and
relying upon Section 3 of the Validation Act has held that
the Revenue is entitled to invoke Section 220(2) of the Act
for the purpose of demandi ng interest on such retention of
noney.

W are not in agreement with the High Court on the
interpretation placed by it on Section 220(2) of the Act in
regard to the right of the Revenue to demand interest in a
situation where the assessee has pronptly satisfied the
demand nmde by the Revenue in regard to the tax originally
assessed.

It is a settled principle in law that the courts while
construing Revenue Acts have to give a fair and reasonable
construction to the | anguage of a Statute w thout |eaning to
one side or the other, meaning thereby that no tax or /| evy
can be inposed on a subject by an Act of Parlianent without
the words of the Statute clearly showing an intention to |ay
the burden on the subject. |In this process, the courts nust
adhere to the wrds of the Statute and the so-called
equitabl e construction of those words of the Statute is not
per m ssi bl e. The task of the court is to construe the
provisions of the taxing enactments according to the
ordinary and natural neaning of the |anguage used and then
to apply that nmeaning to the facts of the case and in that
process if the tax-payer is brought within the net he is
caught, otherwi se he has to go free. This principle in |aw
is settled by this Court in India Carbon Ltd. & Os. V.
State of Assam|[1997 (6) SCC 479] wherein this Court held
Interest can be |evied and charged on del ayed payment of
tax only if the statute that |levies and charges the tax
makes a substantive provision in this behal f. A
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Constitution Bench of this Court speaking through one of us
(Hon. Bharucha, J.) in the case of V.V.S. Sugars V.
CGovernment of A P. & Ors. [1999 (4) SCC 192] reiterated
the proposition laid down in the India Carbon Ltd.s case

(supra) in the following words : The Act in question is a

taxing statute and, therefore, nmust be interpreted as it
reads, with no additions and no substractions, on the ground
of legislative intendment or otherwise. If we apply this

principle in interpreting Section 220 of the Act, we find
that the condition precedent for invoking the said Section
is only if there is a default in payment of anmunt demanded
under a notice by the Revenue within the time stipulated
therein and if such a denmand is not satisfied then Section
220(2) can be invoked.

The High Court also fell in error in relying on Section
3 of the Validation Act to construe Section 220(2) in the
manner ~in which it has done in the inpugned judgnent.
Section 3 of the Validation Act, in our opinion, cannot be
relied —upon to construe the authority of the Revenue to

demand interest under Section 220 of the Act. The said
Secti on was enacted “to cope up with a di fferent
fact-situation. That™ Section only revives the old demand

notice which had never been satisfied by the assessee and
which notice got quashed during sonme stage of the chall enge
and finally the said quashed notice gets restored by an
order of a higher forum 1In such situation, Section 3 of
the Validation Act restores the original demand notice which
was never satisfied by the assessee and the said Section
does away w th the need to issue a fresh notice. Beyond
that, that Section cannot be resorted to for reviving a
denmand notice which is already fully satisfied.

In a simlar fact-situation, a Division Bench | of the
Kerala High Court inl.T.0 _v. AYV. Thomas &  Conpany
(1986) 160 I TR 818 had held that the condition precedent for
i nvoking Section 220(2) is that ‘(even after the notice of
demand under section 156 and after a further period of 35
days as provided under section 220(1), the assessee 'should
continue as a defaulter in the matter of paynent ~of tax
demanded. It further held that only in case the assessee
defaults in paynent of tax assessed, 35 days after the
notice of demand under section 156, the liability to pay
i nterest accrues. In that case also, adnmittedly, the
assessee had paid the tax when he received the denmand notice
under section 156, hence, the Hi gh Court held that the
requi rements under section 220(2) for attracting t he
liability to pay interest did not exist.

W are in agreenent with the said view of the Kerala
Hi gh Court. Though this judgment was brought to the notice
of the Karnataka High Court in the inpugned judgnment, the
said Hi gh Court thought it fit not to place reliance on the
same which, in our opinion, isS erroneous.

In the |light of the above, we are of the opinion that
Section 220(2) of the Act cannot be invoked to denmand any
interest from the appellant for the assessment years in
qguesti on. These appeals, therefore, stand allowed, the
i mpugned judgnment is set aside and the demands nmade by the
Revenue under Section 220(2) of the Act for paynent of
interest on the tax due for assessnent years 1977-78,
1978-79 and 1980-81 stand quashed.
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