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Dhar madhi kari J.

I amin respectful agreenent with the reasoni ng and concl usion
recorded by Brother Pasayat J. in his opinion prepared by himin these
appeal s. |, however, consider it necessary to supplenment his reasons for
the concl usion reached by us. Since in these appeals common
guestions on interpretation and extent of application of the provisions of
Chapter XIX A of the lncone Tax Act (for short the IT Act) 1961, are
i nvol ved, | propose to discuss the questions involved by this comobn
j udgrent .

Br ot her Pasayat J. has reproduced all the rel evant provisions of
IT Act and the questions forrmulated and answered by the Special Bench
of the Settlement Conm ssion constituted in accordance with the
provi sions contained in Chapter XI'X-A of the said Act.

Chapter XIX-A providing forumand procedure for "settlenent of
cases" was introduced in the I T Act by Taxation Laws (Anendnent) Act
1975 published in the Gazette of India Extraordinary Part Il dated 9th
May, 1973 (Pages 443 to 530). The Statenment of Objects and
Reasons for the Amendnment reads thus:

"To unearth bl ack-nmoney and prevent-its proliferation; to fight and
curb tax evasion; to check avoi dance of tax through various |ega
devi ses, including the formation of trusts and diversion of incone or
wealth to menbers of famly’ to reduce tax arrears and to ensure that in
future, tax arrears do not accunulate; to rationalise the exenptions and
deductions avail abl e under the rel evant enactnments, and to streaniine
the administrative set-up and make it functionally efficient”.

Clause 58 of the Bill introduced in Parliament to introduce
separate Chapter in the IT Act for "settlenment of cases" reads thus :-

"Clause 58 : This clause seeks to insert a new Chapter

XIXA in the act, making provision for settlenment of cases.
The provisions proposed in this Chapter are mainly intended
to give a statutory basis for settlenments of cases which are
necessitated at tines in the interests of the revenue.
However, settlement will not be allowed in cases where
conceal nent of incone or fraud is established before the
maki ng of an application for settlenent.
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Settlenments are to be made by a Committee of not
| ess than three nenbers of the Central Board of direct
Taxes. An application for settlenent once made will not be
all owed to be withdrawn.

The order of settlenent shall provide for the ternms of
settlenent, including any demand by way of tax, penalty or
i nterest, the manner of paynent of the sum due under the
settlenent, etc. It shall also provide that the settlenment shal
be void if it is subsequently found to have been obtai ned by
fraud or ms-representation of facts. The Conmittee may, if
it is satisfied that the applicant has co-operated with it in the
proceedi ngs before it and has made full and true disclosure
of his incone and the manner in which it has been derived,
grant to the applicant imunity from prosecution and
penalty. Such inmunity can, however, be w thdrawn | ater
under certain circunmstances. The order of settlenent will be
final. ~There will be-a bar on subsequent applications for
settlenent by a person if an order of settlenent provides for
i nposition of penalty for conceal nent of income or if the
person has, after the order of settlenment, been convicted of
any offence under Chapter XXl I" of the Act in relation to that
case."

On the questions fornul ated by the Special Bench of the
Settl ement Commi ssion two mmin issues require consideration and
answer by this Court. The first nmain question.is what is the efficacy of
the regul ar assessment. proceedi ngs which took place before and
after the adm ssion of the case for consideration. by the Settlenent
Conmi ssion. The second question is what woul d be the extent of
liability towards paynent of interest on the tax due as deternmined in a
'case’ by the Settlenent Conmi ssion in the1ight of various situations of
no payment of tax or del ayed paynment of tax in the course of regular
assessment. The various situations contenplated in the |IT Act have
been delineated in the order of the Special Bench of the Settlenent
Conmi ssion and reproduced in the two separate opinions of Brother
Pasayat J.

For answering these two main questions, it is necessary to
exam ne the scheme of Chapter Xl XA as reflected inits various
provisions and the other relevant provision-in sections 234 Ato 234 C on
the subject of interest chargeable in various specified circunstances on
tax due.

For taking a case for settlenment before the Settlenent
Conmi ssion, the word 'case’ in clause (b) of Section 245 A has been
conprehensively defined to include proceedi ng under the Act for
assessment or reassessnent for any years and at any stage in original
appel | ate or revisional proceeding. The definition of 'case’ excludes
appeal s or revisions which have not been formally adnitted by the
concerned authorities. This definition clause (b) of Section 245 A
i ndi cates that the Settlenment Conmi ssion can take up for settlenent a
'case’ as defined which is pending at any stage of regular assessnent
proceedi ng before any of the authorities under the I T Act.

Section 245 C enabl es an assessee to approach the Conm ssion
by disclosing his incone which he had not earlier disclosed. On such
undi scl osed i ncome which is subsequently disclosed only before the
Settl ement Comm ssion, the assessee is required to submt the return
and pay additional tax along with the application in accordance with its
own assessnent. Causes (i), (ii) & (iii) of sub-section (b) of Section 245
Cclearly indicate the ambit of the power of Settlenent Comm ssion and
provi de that on such approach with disclosure of earlier conceal ed
i ncome, the Comm ssion shall redeterm ne the taxable incone after
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cl ubbing the earlier disclosed incone, if any, and subsequently

di scl osed i ncone before it. Such clubbing for consideration of the
aggregate incone of the rel evant year, based on earlier and
subsequent |y disclosed i ncone has to be done in relation to the ’'case
pendi ng before the regul ar assessnment authorities at the original
appel l ate or revisional stage as the case may be.

Clauses (a), (b) & (c) of sub-section (1C) of Section 245 C are
al so indicative of the scope, power and jurisdiction of the Settl enent
Commi ssion. It has been provided therein that it is on the determ nation
of the 'aggregate inconme’ by the Settlement Conm ssion, the tax
payabl e for the rel evant assessnent year shall be cal cul ated by giving
adjustrment to the tax, if any, already paid by the assessee when its case
was pendi ng at whatever stage in the regul ar assessnent proceeding.
Sub-section (1D) of Section 245 C also requires the Settl enment
Conmi ssion to undertake the exercise of clubbing the disclosed i ncone
,if any, of the assessee’in the regular proceeding and subsequently
di scl osed incone before the Commission and treat it as an 'aggregate
i ncome’ for the purpose of determning taxable inconme of a particular
year. The Settlenent Commi ssion, thus, is enpowered to this limted
extent to reopen the assessnment proceedi ngs already undertaken, for
settlenent of 'case’ before it on the basis of subsequently disclosed
i ncome and pass a conposite order determining the liability of assessee
towards tax, penalty and interest. This is clear from sub-section (6) of
Section 245 D which requires the Settl ement Comm ssion to nake an
order providing for terns of settlenent, indicating the demand towards
tax, penalty and interest and the nmanner in which it shall be paid. The
above di scussed provisions make it clear that once a case is adnmitted
by the Settl enent Commi ssion for consideration, it shall have excl usive
jurisdiction to exercise all powers of regular authorities under the IT Act
for the purpose of effecting a settlenent and for recovery of tax penalty
and interest. Sub-section (1) & (2) of Section 245 F are inportant for the
guestions raised before us and they read thus :-

"245F. (1) In addition to the powers conferred on the

Settl ement Comm ssion under this Chapter, it shall have al
the powers which are vested in an(inconme-tax authority

under this Act.

(2) Where an application made under Section 245 C has

been all owed to be proceeded with under Section 245 D, the
Settl emrent Comm ssioner shall, until an order is passed
under sub-section (4) of section 245 D, have, subject to the
provi si ons of sub-section (3) of that section, exclusive
jurisdiction to exercise the powers and performthe functions
of an incone-tax authority under this Act in relation to the
case".

The exclusive jurisdiction which the Settl enment
Conmi ssion derives for exercise of powers and functions of
regul ar income-tax authority in accordance with Sub-section
(1) & (2) of Section 245 F can be exercised only when the
Commi ssion nakes a formal order to adnmit or allow the
application to be proceeded with for the purpose of effecting a
settlenment. This is clear fromthe | anguage of Sub-section (1)
of Section 245 D which reads : -

"245 D. (1) On receipt of an application under Section 245
C, the Settlenment Commission shall call for a report from
the Conmi ssioner and on the basis of the materials
contained in such report and having regard to the nature
and circunstances of the case or the conplexity of the
i nvestigation involved therein, the Settl enent Comi ssion
may, by order, allow the application to be proceeded
with or reject the application.”
[ Underlining for enphasis]
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One of the questions that is posed before us in these appeals,
therefore, can be easily answered on the basis of the above quoted
portion as underlined of sub-section (1) of Section 245 D read with sub-
sections (1) & (2) of Section 245 F. It is only when the Settl enent
Conmi ssion formally allows the application for being considered for
"settlenent" the regul ar assessnent proceedi ngs and recoveries
initiated for tax penalty or interest pursuant thereto, shall becone
subj ect to the powers of Conmi ssion and not prior to the same. In other
words, it means that nere filing of an application by the assessee for
settlenent and before the same is formally allowed for consideration
woul d have no adverse effect on the proceedi ng of assessnment or
recovery pending or initiated against the assessee under the regul ar
procedure for assessnment = and recovery of dues under the IT Act.

The Settl ement Conmi ssion has no power to waive tax or interest
because as | aid down in sub-section (4) of Section 245 D, it has to pass
orders on the matter of determ ning the quantum of incone and tax in
accordance with the other relevant provisions of the Act applicable to the
revel ant ‘assessnent year or years. There is no power with the
Settl ement Conmission to settle the "case’ de hors the provisions of IT
Act applicable to regul ar assessnent because the provisions contained
in schene of settlenent under Chapter XI X A as exam ned above, do
not envi sage and al l'ow the Commi ssion to settle a 'case based on
di scl osure of income hefore it in any other manner. As has been found
fromthe Statenment of bjects and Reasons for introduci ng Chapter
XI X A, which can be taken aid of for construing various provisions of the
Act, the forum of Settlenment Conmission is constituted for "early
recovery of tax and to unearth bl ack noney’. The only inpetus given to
the assessee to avail the forumis to allow himto make a request to the
Settl ement Conmmission to grant i munity from prosecution and penalty
in exercise of its powers under Section 245 H  In all other respects, on
the question of tax and interest, the Settlenent Conmmission has to settle
a 'case’ in accordance with the other provisions of the Act as are
applicable to regul ar assessnent proceedi ngs. The Act does not make
distinction or differentiation in-treatnent between the assessees who
honestly disclose incone and arewilling to pay the tax and the other
assessees who do not fully or partly disclose the incone to avoid
paynment of tax in due time and approach the Commi'ssion for disclosure
of their earlier concealed incone. Such distinction or differentiation
bet ween t he above nentioned two cl asses of assessees is not permitted
by the provisions contained in Chapter XIX A it being neither legally
valid nor just. The Chapter XIX A providing settlenent of cases is not
i ntended to benefit the assessees who had not earlier honestly disclosed
their income and paid the tax in due tinme. The settlenent procedure
ains to bring such assessees at par with the assessees who had
honestly disclosed their income and paid the tax. The provisions of
Chapter XIX A, therefore, have to be read harnoniously wth other
provi sions of the Act and thus applied to give full effect to other rel evant
provisions of the IT Act which confer all powers of income-tax authority
under the Act on the Settlenment Conmi ssion for assessing the inhcone
and deternining the tax.

On the second question with regard to liability towards interest in
various statutorily contenpl ated contingencies of a 'case’ brought for
settl enent under Chapter XIX A of the Act, it is to be noticed that after
insertion of the said Chapter for Settlenment of Cases, corresponding
| egi sl ati ve changes have been effected by insertion of sections 234 A
and 234 Cin IT Act to redeterm ne quantum of interest payable in
various contenpl ated contingenci es under the Act. Section 234 A
creates liability of interest for defaults in furnishing return of incone.
Such interest can be charged fromthe assessee whose 'case’ has been
"settled by the Conm ssion even though no return of incone was filed
by himfor regular assessnment. Sub-section (4) of Section 234 A
requi res necessary adjustments to be given for the interest earlier
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charged in regul ar assessnent and the interest chargeable after re-
determ nation of the taxable incone and the quantum of tax. Sub-section
(4) of Section 234 A reads thus :-

"234A. (4) Where as a result of an order under Section 154 or
Section 155 or Section 250 or Section 254 or Section 260 or

Section 262 or Section 263 or Section 264 or an order of

the Settlenment Conmi ssion under sub-section (4) of

Section 245 D, the amount of tax on which interest was

payabl e under sub-section (1) or sub-section (3) of this

section has been increased or reduced, as the case may be,

the interest shall be increased or reduced accordingly, and

(i) in a case where the interest is increased, the
Assessing O ficer shall serve on the assessee a

noti ce of demand in the prescribed form specifying

the sum payabl e, and such notice of demand shall be
deenmed to be a notice under Section 156 and the

provi si.ons of this Act shall apply accordingly;

(ii) i'n-a case where the interest is reduced, the excess
interest paid, if any, shall be refunded"

Simlarly, necessary adjustnment to be nade towards interest
payabl e on the tax due after settlement of case in case of default in
paynment of advance 'tax can be found in sub-section (4) of Section 234B
whi ch reads thus :-

"234B. (4) Were, as a result of an order under Section 154
or Section 155 or Section 250 or Section 254 or Section 260
or Section 262 or Section 263 or Section 264 or an order of
the Settlenment Conmi ssion under sub-section (4) of

Section 245 D, the anpbunt on which interest was payabl e
under sub-section (1) or sub-section (3) has been increased
or reduced, as the case may be, the interest shall be

i ncreased or reduced accordi ngly, and

(i) in a case where the interest is increased, the
Assessing O ficer shall serve on the assessee a

noti ce of demand in the prescribed form specifying

the sum payabl e, and such notice of demand shall be
deenmed to be a notice under Section 156 and the
provisions of this Act shall apply accordingly;

(ii) in a case where the interest is reduced, the excess
interest paid, if any, shall be refunded"

Al the aforesaid changes incorporated inSection 234 Ato
Section 234 B clearly indicate that interest payable on the tax due, has
to be deternmined by the Conm ssion after settlenent of case and the
starting point for charging interest would be the due date under the
regul ar assessnment proceedi ngs and end point the date of order of 'the
Settl ement Conmi ssion. The aforesaid provisions clearly indicate that
interest, if any, already paid on the tax earlier due and denanded,
woul d be adjusted fromthe interest found due on the tax, as determ ned
and quantified by the Settlenent Comm ssion. Starting point for
calculating the interest has to be the due date in accordance with the
procedure indicated in regular assessnment and the termninal date would
be the date of the order of the Settlenent Commi ssion. The assessee
woul d have right of clainmng adjustment of tax and interest paid in the
i ntervening period. This appears to be the schene of the Chapter XIX A
as harnmoniously construed with the other provisions of the Act in the
light of ainms and objectives for introduction of Chapter XIX A The
forum of Conmission for 'Settlenent of Cases’ is not created to put a
premi umon fraud or m srepresentation of tax evaders. The provisions
contained in Chapter XIX A nmerely aimat encouraging tax payers to
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approach the Settlement Commission with full disclosure of their incone
whi ch they had not earlier disclosed in the course of regular
assessment. Such assessee who co-operate with the assessing
authorities in nmaking proper assessnment of tax can be granted i munity
from prosecution and penalty. There is no provision that they can be
granted i mmunity from paynent of interest on the tax assessed. Brother
Pasayat J. in his two opinions separately rendered in the appeal s has
taken note of the decision in the case of Comm ssioner of |ncome Tax
vs. Express Newspapers Limited [1994 (2) SCC 374] and Conmi ssi oner

of Incone Tax, Minbai vs. Anjum Ghaswal a [2002 (1) SCC 633] which
authoritatively construe sonme of the provisions in Chapter X XA and
records its conclusions on sone aspects of the question raised before
us for answer.

In the case of Express Newspapers (supra) it was found that in
regul ar assessment for the years 1985-86, 1986-87 and 1987-1988 the
assessee had fraudulently clained certain | osses and when they were
bei ng enquired into and investigated by the assessing authorities for
reaching to a finality, the assessee approached the Settl enent
Conmi ssion for settlenent of the cases. The Suprene Court was of the
view that it was a case of fraud in claimng certain | osses where there
were none for the assessnent years in question and it was not a case
of any subsequent disclosure of incone by the assessee. It was,
therefore, held that it was not open to the assessee to avail the
procedure of settlenment of cases before the Forum of the Settl enment
Conmi ssi on. Wi | e construing sub-section (4) of Section 245D, it was
observed that the Conmi ssion is enpowered to direct the waiver of
penalty as well as interest and to direct that the tax payable in question
shal |l be paid in prescribed instal ments.

The deci sion of threeJudge Bench of this Court in the case of
Express Newspapers Limted (supra) came up for consideration before
the five Judges Bench of this Court in the case of Anjum Ghaswal a
(supra) and the former case was distinguished by observing thus:
“I'n our opinion, this observation in Express Newspapers
case does not help the Conm ssion in support of its
conclusion in regard to its power ‘under Sections 245-D(4)
and (6). It is to be noted that in that case the settl enent
sought was with regard to Assessnent Years 1985- 86,
1986-87 and 1987-88. It is an adnmitted fact that during
those assessment years, Sections 234-A, 234-B and 234-
C were not in the statute book. ©On the contrary, the
correspondi ng provi sions existing in the statute,
nanely, Sections 139(8), 215(4) and 216 in termns
enpowered the inconme tax authorities to waive or
reduce interest. It is in that context that this Court
observed, in the paragraph extracted herei nabove, that
under Section 245-D(4), the Comm ssion has the power to
direct the waiver of penalty as well as interest because that
was within the scope of the provisions of the Act, as then
exi sting, whereas at present and for the assessnent years
involved in this case, Sections 234-A, 234-B and 234-C
bei ng applicable, that observation does not apply to the
cases in hand. The sentence "except to nmention that the
Conmi ssion is enpowered to direct the waiver of
penalty as well as interest" is used in that judgnent
on the basis of the then existing law and to apply the
same to the facts of the present case with the
mandat ory change in | aw woul d anount to applying
those principles in Express newspapers case out of
context."
[Underlining by court to supply enphasis]

In the case of Anjum Ghaswal a (supra) the nmain question that fel
for consideration before the Suprene Court was whet her the Settl enent .
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Conmi ssion has power to waive interest for non-paynent or del ayed
paynment of tax found due. The Suprene Court answered the question
hol di ng that the schene contained in Chapter Xl XA does not enpower

the Conmission to waive interest payable for non-paynment or del ayed
payment of tax found due. Brother Pasayat J. has al so reached the
same conclusion and I amin respectful agreement with the sanme that
such wai ver of interest by the Settlenent Comm ssion is neither

i ntended in the schene of Chapter Xl X-A nor such a power can be

i nferred because concedi ng such power to Settlenent Commission to

wai ve interest would help the tax evaders who did not disclose ful
income at the relevant time and made a di scl osure subsequently. Such
interpretati on woul d al so be di scouragenent to an honest tax payer who
fully discloses his incone and on the basis of regular assessnent nakes
paynment of tax and interest. |In the case of Anjum CGhaswal a (supra), the
five judges bench of thi's Court came to the conclusion that Settl ement
Conmi ssion has to conpl ete the asesssment proceedi ngs and

det erm ne quantum of tax as also interest payable in accordance with
the provisions applicable to regul ar assessnment. The observations in
that case pertinent for this case read as under :-

“I't is no doubt true that the term nology "settlenent" has a

very wi de dictionary neaning and in the absence of a

statutory definition generally the word "settlement" in sub-

section (4) of Section 245-D woul d give the Comm ssion

sufficient power to arrive at a settlement which it deens fit,

but when the statue qualifies such expression like

"settlenent" with mandatory words |ike "in accordance with

the provisions of this Act" the width of the term’settlement’
becomes subject to the nandate found in that section, which

woul d nean that while a Conm ssion has sufficient el bow

roomin assessing the inconme of the applicant under Section

245-D(4) it cannot make -any order with a term of the

settlenent which would be in conflict with the mandatory

provi sions of the section, like in the quantum and paynent of

tax and/or interest. In this viewof the matter, we are of

the opinion that assum ng that there is any room for

interpretation of the provisions of Part F of Chapter XV

and Chapter XIX-A, we would hold that it would not i'n

any nmanner enpower the Commission to either waive

or reduce interest which is statutorily payabl e under the

provi sions of Part F of Chapter XvII."

Br ot her Pasayat J. has also rightly observed that if interest on tax
not paid or paid after delay is governed by different provisions on the
basis of the starting point of levy of interest and the -date of paynent of
tax, the interest will have to be denanded and recovered in accordance
with the provisions applicable to regular assessnment may be that the tax
is redeterm ned by the Settl enment Comm ssion under special Chapter
XIX A of the IT Act.

A note of caution is required to be recorded. /'If on quantum of
income and tax earlier disclosed in regular assessment proceedings,
i nterest had been charged on tax due, till payment no further interest wll

be payable for the said period on the total quantum of ‘tax determ ned by
the Settl ement Comm ssion and necessary adjustnments woul d be

granted. Thus, in no case there would be charge of interest on‘interest.
The interest chargeable in different circunmstances in regular assessnent

proceedings will be cal culated on the basis of the quantum of incone
and tax determined by Settlenent Comn ssion and necessary recovery
and adjustnents will be granted so as to avoid denmand of any interest

on interest.

In conclusion, two nain questions fornulated by nme are
answered thus :-

The first question fornulated is what is the efficacy of the regular .
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assessment proceedi ngs which took place before and after the
adm ssion of the case by the Settlenent Comm ssion for settlenent
under Chapter XIX A of IT Act.

The answer is that it is only after a formal order of allow ng or
admtting the application for consideration of settlenment is recorded by
the Settlenment Conmission that all earlier assessnment proceedi ngs and
recovery proceedings, if any, issued pursuant thereto, would becone
subject to the order of the Settlenment Conmi ssion which will exercise al
powers conferred on the incone-tax authority under the IT Act.

The second question is what would be the extent of liability
towards paynent of interest on the tax as determ ned and found due in a
case settled by the Settlenment Conmmi ssion in various situations
contenplated in the I T Act like non-paynent of tax or del ayed paynent
of tax in the course of regular assessnent.

As has been settled by five Judges Bench in the case of Anjum
Ghaswal a (supra), the Settlenent Commi ssion has no power to waive
i nterest 'onthe tax determ ned and found due whil e considering the case
under Chapter XIX A in various statutory eventualities as delineated in
the inpugned orders of the Special Bench of the Settl ement
Conmi ssion. The interest on the "aggregate i ncome" based on earlier
di scl osed and subsequent |y disclosed incone, is to be determ ned by
the Settlement Conm ssion and on the tax found due on such incone,
interest will be charged in accordance with the provisions applicable in
the regul ar assessment proceedi ngs. The starting point of charging
i nterest would be the due date of payment of advance tax or tax
assessed and denanded as applicabl e to regul ar’ assessnent
proceedi ngs and the end point the date of the order of the Settlement
Conmi ssion. The tax and interest already paid, if any, on the basis of
regul ar assessnent woul d be adjusted fromthe quantum of interest and
tax found due and as determ ned by the Settlenment Commission. It is
clear that the provisions do not allow charging of any interest on interest
found due.

Wth the aforesaid additional reasons, | respectfully concur with
the opi nion expressed by Pasayat J. The questions are answered
accordi ngly.

The appeal s are di sposed of accordingly.
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