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The Judgrment of the Court was delivered by

D.P. WADHWA, J. Civil Appeal No. 657 of 1994 is directed against the

j udgrment dated February, 7, 1992 of the Division Bench of the Karnataka

H gh Court (now reported as (1992) 198 ITR 738) delivered on Reference made
to it by the Incone Tax Appellate Tribunal ("Appellate Tribunal" for short)
under Section 256(2) of the Incone Tax Act, 1961 (for short, the 'Act’).

Ref erence was at the instance of Revenue. Foll owi ng questions arose for the
det erm nation of the H gh Court

(1) Wether on the facts and - in-the circunstances of the case, the
Appel late Tribunal is right inlawin deleting addition of Rs. 5,21, 241
nmade by the Income Tax O ficer under section 40A(5) and sustained by the
Conmi ssi oner of | ncone tax (Appeal s)?

(2) Whether on the facts and in the circunstances of the case, the

Appel late Tribunal is right in law in holding that non-charging of interest
on the debit balance in the running account of the directors woul d not
constitute a perquisite?"

Hi gh Court answered both the questions-in negative and in favour of the
Revenue. The assessee, a Company, fell aggrieved and sought | eave to appea
under Article 136 of the Constitution which was granted.  In this case for
the assessnment year 1979-80, the Incone-tax O ficer had disallowed a sum of
Rs. 5,21, 241 being 15% of the anpbunt standing to the debit of the directors
in the books of the assessee conpany by applying the provisions of Section
40A(5) and Section 17(2) of the Act The Income-tax O ficer found that the
assessee, which was a conpany, was borrow ng large sums by paying interest
@15 per cent per annum This interest was clainmed by the assessee as
deducti bl e expenditure. Incone-tax Oficer found that the directors of the
assessee company were drawi ng amount from the conpany w t hout paying
interest He, therefore, held that when the conpany borrowed | oans by paying
15 per cent interest and it advanced loans to its directors w thout any
interest, to the extent of the interest the conpany coul d have charged, a
benefit was granted to the directors and hence the said anpbunt of interest
on the amount advanced to the directors was not to be deducted as an
expenditure in view of Section 40A(5). On appeal filed by the assessee, the
Conmi ssi oner of | ncone Tax (Appeal s) upheld the orders of the Incone-tax
Oficer. Assessee took the matter further in appeal before the Appellate
Tri bunal which deleted the additi ons made by the Incone-tax O ficer
Appel l ant Tribunal held that no evidence had been laid by the Revenue to
show mat borrowed funds were directly diverted for the benefit of the
directors and non-chargeabl e Interest on the debit balance in running
account woul d not amount to providing perquisite. The Appellate Tribuna
al so observed that the Taxation Laws (Amendnent) Act, 1984 for the first
time provided that the difference in interest between the prescribed rate
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and that charged by an enpl oyer to the enpl oyee should be treated as

perqui site. The stand of the Revenue was that as long as there was a
benefit whether direct or indirect the provisions of Section 40A(5) were
attracted. High Court in coming to its decision relied on tw cases of the
Madras Hi gh Court in Conm ssioner of Income Tax v. C. Kul andai vel u Konar
(1975) 100 I TR 629 and Addl. Comm ssioner of Income Tax v. Late A K
Lakshm , (1978) 113 I TR 368. Appellate Tri bunal had al so observed that non-
charging of interest on the debit balance in running account of the
directors woul d not constitute perquisite and that if such a genera
proposition is accepted, the disall owance under Section 40A(S) woul d be on
par with the disall owance under Section 36(1)(iii) which provision provides
for deduction to be allowed in respect of the anpbunt of interest on capita
borrowed for the purposes of the business or profession

In Cvil Appeal Nos. 4012-13 of 1998 it is the revenue which is aggrieved.
For the Assessnent Years 1980-81 and 1981-82 in the case of the respondent
Sri Shivanand v. Sal gaocar, a director of Ms. V.M Sal gaocar & Brothers
Pvt. Ltd. followi ng question of llaw was referred to the H gh Court by the
Appel | ate Tri bunal under Section 256(1) of the Act

"Whet her on the facts and in the circunstances of the case, the Appellate
Tribunal is right in law in upholding the action of the A A C. who held
that non-charging of interest could not be regarded as being a perquisite
in the hands of nme enpl oyee directors who were advanced interest-free | oans
by the conpany?"

H gh Court answered the question so referred-in the affirmative in favour
of the assessee and against the revenue with the foll owi ng observ-ations :

"Counsel for the parties are agreed that the aforesaid question stands
concl uded agai nst the revenue and in favour of the assessee by a judgnent
of this Court in ITRC No. 4/92 deci ded on 1st August, 1977 (C.1.T. v. Ms.
V.M Sal gaocar & Brvs. Ltd., Vascoda gamm, Goa). In the aforesaid case
three questions had been referred to this Court for its opinion and
guestion No. 1 of the said petition corresponds to the question referred in
the present case. Their Lordshi ps answered question No. 1 which corresponds
to the question in the present case in the following terns :

"So far as the first question is concerned, it needs to be stated that this
Court in |I.T.R No. 20 of 1989 (Reported as Conmi ssioner of I'ncome-Tax v.
V.M Sal gaocar and Brothers Pvt. Ltd, (1992) 198 I'TR 738), now bei ng

i mpugned before us in Civil Appeal No. 657 of 1994) disposed of on 7th
February, 1992 in respect of this very assessee, and taken the view that

del etion of a sumof Rs. 90,640 made by the Incone-tax Oficer would be
correct. But the matter has not rested there. Thereafter, two decisions
have been rendered by this Court in P. Krishna Murthy v. CT & Anotlier
(224 1TR 183) and CIT v. MK Vaidya, (224 ITR 186) in which interest free
loan or loan at a concessional rate given to enployee for building house is
not a perquisite. Once it is held to be not a perquisite for purpose of
Section 40-A(5), it becones clear that the deduction will have to be
granted in favour of the assessee, because in an earlier occasionin |ITRC
No. 20/1989 this Court proceeded on the basis that it is a perquisite. W
have no option but to following the |ater decision of this Court where the
matter has been deci ded after considering the decision.in |TRC No. 20/

1989. Therefore, following the said two decisions, we answer the question
in the affirmati ve and agai nst the departnment™

Leave to appeal was granted by this Court to the revenue and this appea
was to be heard along with Cvil Appeal No. 657 of 1994.

Assessee Shivanand V. Sal gaocar was a director of Ms V.M Sal gaocar

Brothers Pvt. Ltd. During the assessnent years in question the conpany 1

advanced certain sums to the assessee wi thout charging any interest

thereon. Incone-tax Officer held that non-charging of interest on the debit

bal ance woul d anpbunt to perquisite in the hands of the assessee within the
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nmeani ng of Section 17(2) of the Act. He conputed the value of the
perquisite at the rate of 15% of the debit bal ance standing in the nanme of
the assessee in the accounts of the conmpany and brought the sanme to tax in
the hands of the assessee. On appeal filed by the assessee, Comm ssi oner of
I ncome Tax (Appeals) relying on the decisions of the Appellate Tribunal in
the case of the assessee hinself for the earlier year held that non-
charging of interest on the debit bal ance could not be regarded as
perquisite in the hands of the assessee and del eted the addition nade by
the Incone-tax O ficer. Revenue took the matter to the Appellate Tribuna

i n appeal, who upheld the order of the Commi ssioner of |Income Tax (Appeals)
hol di ng that no ground had been made out by the revenue to depart fromthe
vi ew taken by the Appellate Tribunal earlier. On the reference nade to the
Hi gh Court by the Appellate Tribunal at the instance of the revenue the
same was di sm ssed by order dated Decenber 12, 1997, which we have noted
above.

There are two matters which would be of relevance while considering these
appeal s and whi ch we note :

(1) For the Assessnment Year 1980-81.in the case of the conpany itself the
I ncome-tax Officer found that there were debit bal ances in the accounts of
three directors in the books of the company for which the conmpany had not
charged any interest fromthe directors. Income-tax Oficer calculated the
interest at the rate of 15% on the debit bal ance of the directors and cane
to the conclusion that this anbunted to perquisite. By applying the
provi si ons of Section 40A(5) he disall owed the anmount of interest so

cal cul at ed. Conpany had advanced various sunms to its sister concerns. The
bal ance outstanding as on the |ast date of the accountancy year was over
Rs. 2.50 | akhs. Conpany raised borrow ngs on which it had paid interest.

I ncome-tax O ficer disallowed the interest calculated at the rate of 15%
per annum on this anmpount which was due fromthe sister concerns. This

di sal | ownance was nade on the ground that the anount borrowed by the
assessee conmpany on which it had paidinterest part of which was not being
used for the purposes of its own business. On appeal by the conpany
Conmi ssi oner of I ncone Tax (Appeal s) del eted the additions nade under
Section 40A(5) as they stood at that relevant tinme could have no
application unless the assessee had incurred an expenditure which had
resulted in a benefit to the enployee. In respect of the disall owance of
interest on the amount advanced to sister concerns Comm ssioner of |ncone
Tax (Appeal s) taking into consideration the fact that no finding had been
gi ven by the Incone-tax O ficer that the anmount borrowed had not been used
for business purposes and consi dering that assessee had substantial funds
on which it had not paid any interest deleted that addition as well. On
appeal the Appellate Tribunal following its decision in the earlier years,
rej ected the appeal of the revenue. Revenue thentook the matter to the

Hi gh Court on reference under Section 256(1) of the Act. Follow ng three
guestions were referred to the H gh Court :-

"(1) whether on the facts and in the circunstances of the case, the

Appel late Tribunal is right in law in upholding the order of the
Conmi ssi oner (Appeals) who deleted the addition of “Rs. 93, 640 made by the
I ncome-tax O ficer under Section

40A(5) ?

(2) Whet her on the facts and in the circunstances of the case, the
Appel late Tribunal is right inlawin confirmng the order of the T
(Appeal s) who del eted the disall owance of Rs. 39, 11,054 out of interest
paynment ?

(3) Whet her on the facts and in the circunstances of the case, the
Appel late Tribunal is right in lawin upholding the order of the CIT
(Appeal s) who held that the amount of Rs. 43,320 paid as conpensation to
agriculturist is allowable as revenue expenditure?"
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H gh Court by order dated August 1, 1997 answered the first question in the
affirmative in favour of the conmpany relying on its two decisions in
Comm ssi oner of Income Tax v. U K Vaidya, (1997) 224 |ITR 186 and P
Krishna Murthy v. Commi ssioner of Income Tax and Ann, (1997) 224 1’|’ K 183.
Second and third questions were also answered in the affirmative in favour
of the assessee holding that these questions were covered by its earlier
decisions in | JRC No. 24/92.

Still aggrieved revenue canme to this Court on appeal (C. A No. 424 of 1999)
on a certificate granted by the High Court under Section 261 of the Act.
This Court by order dated January 25, 1999 dism ssed the appeal just
stating

"The appeal is disnm ssed".

(2) Sections 17(2) and 40A of the Act were amended by the Taxation Laws
(Amendrent) Act, 1984. Sub-clause (vi)l of clause (2) of section 17 of the
Act, as inserted by the said Arendment Act of 1984, provides that where the
enpl oyer has advanced any | oan to the enployee for the purpose of building
a house or purchasing a site or a house and a site or for purchasing a
notor car, and either no interest is charged by the enpl oyer on the anount
of such loan or interest in charged at a rate |ower than the rate of

i nterest which the Central Government may, having regard to the rate of
interest charged by it fromits enployees on |oans for such purpose granted
to them specify in thi's behalf by notification in the Oficial Gazette, an
amount cal cul ated on the followi ng basis will be regarded as "perquisite"
recei ved by the enpl oyee and charged to tax accordingly -

(a) in a case where such | oan i s advanced w t hout chargi ng any interest,
the interest calculated in the prescribed nmanner on such loan at the rate
so specified;

(b) in a case where such |oan is advanced by charging interest at a rate
lower than the rate so specified, the difference between the rate of
interest calculated in prescribed manner on such |oan at the rate so
specified and the interest charged by the enpl oyer.

An anendnent on simlar lines was al so nmade in section 40A2 of the said Act
to provide that the anpbunt of interest referred to in‘item(a) or item

1. (vi)where the enployer has advanced any |oan to the enployee for the
pur poses of building a house or purchasing a site or a house and a site or
for purchasing a notor car, and either no interest is charged by the

enpl oyer on the anpbunt of such loan or interest is charged at a rate | ower
than the rate of interest which the Central Governnent nmay, having regard
to the rate of interest charged by it fromits enpl oyees on | oans for such
purpose granted to them specify in this behalf by notification in the
Oficial Gazette, an ampbunt equal to, -

(a) in a case were such loan is advanced w t hout chargi ng any interest,
the interest calculated in the prescribed nanner on such |loan at the rate
so specified;

(b) in a case where such |oan is advanced by charging interest at a rate
lower than the rate so specified, the difference between the interest
calculated in the prescribed manner on such | oan at the rate so specified
and the interest charged by the enpl oyer

Provided that this sub-clause shall not apply in the case of -

(1) an enployee of the Central Governnent or any State Governnent, or

(2) an enployee, not being an enpl oyee referred to in paragraph (a) or
par agraph (b) of sub-clause (iii), whose income under the.head "Sal aries"”,

exclusive of the value of all benefits or anenities not provided for by way .
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of nonetary paynent, does not exceed ei ghteen thousand rupees. (b), as the
case may be, of sub-clause (vi) of section 17(2) of the said Act, shall be
regarded as perquisite provided by the assessee to his enpl oyee for the

pur poses of section 40A(5) of the said Act. These amendnents were intended
to take effect fromApril 1, 1985. However, subsequently, the Finance Act,
1985, sought to omt both the aforesaid provisions with effect fromthe
date of their insertion, nanely, April 1, 1985. d ause 20 of the Menorandum
expl ai ning the provisions of the Finance Bill, 1985, stated mat, as a
neasure of relief to salaried taxpayers, the Bill seeks to onit the
aforesaid provisions with effect fromthe date of its proposed insertion
nanely, April 1, 1985. In consequence thereof, sub-clause (vi) of clause
(b) in Explanation 2 to section 40A(5) of the Income-tax Act, which defines
the term"perqui-site" for the purposes of the said section to include the
perqui site value represented by interest-free |oans or |oans at

concessional rates of interest, was also deleted along with the deletion of
sub-clause (vi) of clause (2) of section 17 of the said Act. Thus cl ause
.(vi) was to be inoperation fromApril 1, 1985. However, it was omtted by
enacting the Finance Act, 1985. Thus, it is omtted fromthe very date of
its insertion, i.e. April 1, 1985. Central Board of Direct Taxes (CBDT)

i ssued Ci'rcul ar incorporating the objectives sought to be achi eved by

om ssion of clause (vi). It is Crcullar No. 421 dated June 12, 1985

Earlier CBDT had issued a Circular No 387 dated Cctober 16, 1984 expl aining
the objectives in inserting new sub-clause (vi) in Section 17(2). It may

al so be noted that after clause (vi) was inserted in Section 17(2) by the
Amendnent Act, 1984, Incone Tax Rul es were al so amended by incorporating
Rul e 3(a) to work out enacted clause (vi). This Rule 3(a) was al so del eted
after the om ssion of clause (vi).

Di fferent considerations apply when a special |eave petition under Article
136 of the Constitution-is sinmply dismssed by saying ’dismssed and an
appeal provided under Article 133 is dismssed also with the words 'the
appeal is dismssed . In the former case it has been laid by this Court
that when special |eave petition is disnmissed this Court does not coment
on the correctness or otherwi se of the order fromwhich | eave to appeal is
sought .

Amendnent to Section 40-A - In Section 40-A of Incone tax Act, in sub-
section (S), in clause (b) of Explanations -

(a) in sub-clause (iv), the word "and" shall be onmitted

(b) in sub-clause (v), for the words "an annuity", the words "an
annuity; and" shall be substituted;

(c) after sub-cl ause (v). the following sub-clause shall be

i nserted, nanely -"(vi) the anount treated as a perquisite under sub-
clause (vi) of clause (2) of Section 17." But what the court means is that
it does not consider it to be a fit case for exercise of its jurisdiction
under Article 136 of the Constitution. That certainly could not be so when
appeal is dismssed though by a non speaking order. Here the doctrine of
nerger applies. In that case, the Suprene Court uphol ds the decision of the
Hi gh Court or of the Tribunal from which the appeal is provided under
clause (3) of Article 133. This doctrine of nerger does not apply in the
case of dism ssal of special |eave petition under Article 136. Wien appea
is dismssed order of the H gh Court is nmerged with that of the Suprene
Court. W quote the followi ng paragraph fromthe judgnment of this Court in
the case of Suprenme Court Enpl oyee’'s Welfare Association v. Union of India
and Anot her, [1989] 4 SCC 187 :

"22. It has been already noticed that the special |eave petitions filed on

behal f of the Union of India against the said judgnments of the Del hi High

Court were summarily dismissed by this Court. It is nowa well settled

principle of |aw that when a special |eave petition is summarily disnissed

under Article 136 of the Constitution, by such dismissal this Court does

not lay down any |law, as envisaged by Article 141 of the Constitution, as
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contended by the | earned Attorney-General. In Indian O Corporation Ltd.
v. State of Bihar, [1986] 4 SCC 146, it has been held by this Court that
the dismissal of a special |eave petition in |imne by a non-speaking order
does not justify any inference that, by necessary inplication, the
contentions raised in the special |eave petition on the nerits of the case
have been rejected by the Suprene Court. It has been further held that the
ef fect of a non-speaking order of dismissal of a special |eave petition

wi t hout anyt hing nore indicating the grounds or reasons of its disnissa
nmust, by necessary inplication, be taken to be that the Suprene Court had
decided only that it was not a fit case where special |eave petition should
be granted, in Union of India v. Al India Services Pensioners’

Associ ation, [1988] 2 SCC 580 this Court has given reasons for disn ssing
the special |eave petition. Wen such reasons are given, the decision
beconmes one which attracts Article 141 of the Constitution which provides
that the | aw declared by the Suprene Court shall be binding on all the
courts within the territory of India. It, therefore, follows that when no
reason is given, but a special |leave petition is dismssed sinmpliciter, it
cannot be said that there has been a declaration of |aw by this Court under
Article 141 of the Constitution:" It was, therefore, contended that once
this Court in Cvil Appeal No. 424 of 1999 has disnissed the appeal it has
uphel d the order of the H gh Court in the case of Assessnent Year 1980-81
and it cannot take a different view for the Assessnent Year 1979-80. There
appears to be subsistence in the subm ssion of the assessee.

There has been di fference of opinion anmong the High Courts on the question
i f non-charging of interest could be considered as perquisite under Section
17(2) or Section 40A(5). W may refer to some of the judgnents of the Hi gh
Courts.

In the case of CIT v. C. Kul andaivelu Konar, (1975) 100 | TR 629 (Mad.) the
assessee who was the nmanagi ng director deposited vari ous noneys and was

al so wit hdrawi ng noneys from an account in his nane. For the year ending on
31st March, 1963, there was an overdrawal to the extent of about Rs.

60, 000. The conpany di d not charge any interest on these overdraw ngs,
though it was paying interest onits borrowi ngs. The Incone-tax O ficer

di sall owed the interest-free advance to the director in the hands of the
conpany. He added al so the rel evant anmpbunt as a perquisite in the hands of
the assessee who was a director. Wen the natter came on appeal to the
Tribunal it set aside the assessnment and at the instance of the
Conmi ssi oner the matter was brought to this court on reference. It was held
that in order to bring a benefit or advantage within the provisions of
Section 17(2)(iii), it must have a |l egal origin and since any unaut horised
advant age taken by an enpl oyee without the authority of the enployer would
creat a legal obligation to restore such advantage, it would not anount to
a benefit or advantage wi thin the neaning of Section 17(2)(iii).

I n Additional Conm ssioner of Incone Tax v. Late A K. Lakshm /and O hers,
(1978) 113 ITR 368 (Mad.) the question before the Hi gh Court was if the
Appel l ate Tribunal was right in holding that a particul ar sumwas not
includible in the hands of the assessee as perquisite under the provisions
of Section 17(2) of the Act. The case related to the assessnent to |ncone-
tax of a director of a conmpany. The Inconme Tax O ficer considered the use
of the ampunts nade avail able by the conmpany free of any interest payable
to the company as a benefit derived by the assessee wi thout cost com ng
within the anbit of Section 17(2)(iii). The Income-tax O ficer had al so
relied on Section 17(2)(iv). The Appellate Tribunal considered both the
aspects and cane to the conclusion that neither Section 17(2)(iii) nor
Section 17(2)((iv) had any application and, therefore, held that the
amounts in question for the rel evant assessnent years relating to the
assessee could not be treated as a perquisite within the nmeaning of Section
17(2) of the Act. H gh Court referred to the definition of 'perquisite’ as
given in Section 17(2) and observed

"W are in agreement with what has been stated by the Tribunal that section
17(2)(iv) has no application to any of these cases. The question is whether .
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Section 17(2)(iii) will be attracted or not, and that turns on the further
guesti on whet her the assessee can be said to have derived any benefit free
of cost or at concessional rate. The further condition that is necessary
for the application of this section is that this benefit nust be derived by
the person nentioned in sub-clauses (a), (b) or (c). It is said that the
sub-cl ause applicable is sub-clause (a) which states that the benefit may
be granted by a conpany to an enployee who is a director thereof, and the
assessees concerned were directors and it is not disputed before us that
sub-cl ause (a) would apply."

H gh Court then held

"The point to be considered is whether the receipt of the anpbunts by the
assessee or the grant of the anpbunts by the conpany w thout any interest
woul d be a receipt of any benefit without any cost. Here the question is
whet her the non-liability to pay any interest would be a benefit and

whet her what has been determned is the cost of that benefit. But this
guestion again is not one free fromdifficulty, because in a way it is

m ngled with the further, question whether the section intends to restrict
the discretion of the right of a conpany or of any other enployer to give
nonies to-its or his enpl oyees by charging interest or by charging only
nom nal interest or even without charging interest. W have no doubt that
this section is not intended to restrict the discretion of the right of the
conpany to advance anounts to its enployees with or without interest or at
any specified rate/of interest. But the question would still arise whether
granting anmounts of the conpany for the personal use of its enpl oyees

wi t hout charging interest would be the grant of any benefit. Qur answer
here must be in the affirmative. It is well known that it is difficult, if
not inpossible, to borrow anobunts for one’s own use w thout having any
l[iability to pay interest. Putting it positively, ordinarily borrow ng can
be had only by incurring an obligation to pay interest. Wat would be the
amount of interest will be unless thereare statutory provisions governing
the matter, a matter of agreenent between the | ender and the borrower. But,
if either due to magnaninmty or with a view to hel p an enpl oyee any ampunts
are advanced by an enpl oyer to _an enployee wi thout an obligation to pay any
interest, we have no hesitation in comng to the conclusion that the

enpl oyee woul d be deriving a benefit in that he gets the use of the nonies
bel ongi ng to the conpany or any ot her enployer, w thout having any
liability to pay interest. The cost of the benefit woul d depend upon what
is fair, just and reasonable, as envisaged by rule 3(g) of the incone-tax
Rul es. "

In T v. S .S M Lingappan, (1981) 129 ITR 597 (Mad.) the question before
the High Court was if the free use of the conpany’ s car by the director was
a perquisite or benefit within the neani ng of Section 2(24) of the Act and
assessabl e to incone of the assessee. The assessee was a HUF. Karta of the
HUF was the director of a conpany and had obtai ned me benefits in/the shape
of the use of the conpany’s assets, viz., notor car, telephone, etc. In the
assessment of the conpany there was a disal |l owance of the expenditure
relating to the above assets under Section 40(c) of the Act on the ground
that the expenditure was excessive and unreasonabl e having regard to the

| egiti-mate business needs of the conpany. In the case of the assessee the
I ncome-tax O ficer took into account the possible extent of the use of the
conpany’s assets, viz., notor car, telephone, etc. and eval uated the
benefits obtained by the assessee under Section 2(24)(iv) of the Act.
Assessee contended that the anpbunts so eval uated could not be perquisites
in the hands of the assessee. High Court referred to its earlier decision
in the case of CIT v. C Kulandaivelu Konar, (1975) 100 I TR 629 and held
that even if a benefit had been conferred on the director unilaterally

wi thout the aid of any agreenment between the parties a benefit could be
taxed as a perquisite under Section 17(2)(iii) and (iv).

In T v. Vazir Sultan Tobacco Co. Ltd., (1988) 173 ITR 290 (AP) one of the

guesti ons before the H gh Court was "Wether, on the facts and in the

circunstances of the case, the difference between the concessional rate of
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interest and the prevailing market rate of interest on the | oans advanced
to the enpl oyees was not a perquisite under section 40A(5)". The assessee
was a public limted conpany. In answer to the question the Court said

"So far as question is concerned, what is happening is that again with a
view to keep its enpl oyees happy and satisfied, the assessee has been given
loans to them at concessional rate of interest. The |oans are given to

enpl oyees to build their own houses. |If they build the houses and live in
them thensel ves, the rate of interest is 6% and if they |let out the houses,
the interest will be charged at 9% per annum The Departmnent says that the
di fference between the concessional rate of interest and the prevailing
market rate of interest should be disall owed under section 40A(5) of the
Act. On this question too, the Tribunal, following its earlier decision,
held in favour of the assessee. This question has to be answered with
reference to the | anguage enpl oyed in sub-section (5) of Section 40A of the
Act. In so far as it iis relevant, the provision reads thus :

"40A(5)(a) Were the assessee -

(i) incurs any expenditure which results directly or indi-rectly in the
paynment of any salary to an enployee or a fornmer enployee, or

(ii) incurs any expenditure which results directly or indi-rectly in the
provi sion of any perquisite (whether convertible into noney or not) to an
enpl oyee or incurs/directly or indi-rectly any expenditure or is entitled
to any all owance in respect of any assets of the assessee used by an

enpl oyee either wholly or partly for his own purposes or benefit.

then, subject to the provisions of clause (b), so much of such expenditure
or allowance as is in excess of the limt speci-fied in respect thereof in
clause (c) shall not be-allowed as a deduction...."

It would be evident froma perusal of sub-section (5) that it contenpl ates
di sal | owance of certain expenditure incurred by the assessee which it
clains as a deduction. Certain ceilings are fixed in the case of the such
expenditure. The assessee’s contention is that it has not incurred any
expenditure by giving the loans to its enployees at a concessional rate of
interest and, therefore, the said provision has no application. On the

ot her hand, |earned standi ng counsel for the Revenue says that if this
noney had not been lent to the enpl oyees at a concessional rate of
interest, it would have earned interest at a higher rate had it been put in
fixed deposit in a bank. But, this argunent involves inporting a fiction
into sub-section (5) of section 40A of the Act. W nust assune that this
noney, if not lent to the enpl oyees, woul d have been put in a fixed deposit
or woul d have been invested in sone other profitable manner and then say
that the difference anobunt shoul d be disallowed. W -do not think that the

| anguage of sub-section (5) of Section 40A of the Act provides for or
permts such a course. Sub-section (5) applies where an assessee clains a
certai n deduction saying that he has spent that noney in providing,
directly or indirectly, either as salary to an enployee or in the provision
of perquisite to an enployee. Only then do the ceilings prescribed in the
sai d sub-section cone into play. It is true that in sonme cases this
facility may be abused. We know public corporations |ike banks | ending
noney to their own enployees at practically no interest, say for exanple,
one or two per cent, interest per annum whereas those very banks lend to
people at rates of interest ranging from13%to 19% per annum But the
remedy for that nust lie el sewhere, either in the proper control of the
public corporations or in the anendment of the Income-tax Act, as the case
may be. As the provision of |law of section 40A(5) of the Act now stands, it
is not possible to answer the said question in the manner suggested by the
Departnment. Accordingly, we answer question in the affirmative, i.e., in
favour of the assessee and agai nst the Revenue."

In AT v. PRS oeroi, (1990) 183 ITR 103 (Cal.) the question before the
court was whether the Appellate Tribunal was justified in deleting certain .
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amounts fromthe total incone of the assessee on the ground that the

provi sions of Section 2(24)(iv) of the Act were not attracted. In this case
the assessee was a director of the Hotel Cberoi, a private linited conpany.
He was mai ntai ning running account with the conpany. During the assessnent
years in question the Incone-tax Oficer found that the assessee had over-
drawn anounts over | akhs of rupees fromhis account in the conpany. |ncone-
tax Oficer further found that the conpany did not charge any interest on
the overdrawn anounts fromthe assessee. He, therefore, held that the
assessee got a benefit fromthe conpany in the shape of getting funds

wi t hout any obligation to pay interest thereon and as the assessee was a
director of the company he invoked the provisions of Section 2(24)(iv) of
the Act and cal cul ated certain suns as the value of the aforesaid benefit
being interest cal culated @ 12% per annum on the overdrawn anounts. |ncorme-
tax Officer, therefore, taxed the aforesaid sunms under the head "other
sources". Appellate Tribunal found that there was nothing to show that the
conpany borrowed any rnoney for. maki ng advance to the assessee and/or paid
any interest on the overdrawn anmount which, but for such paynment, would
have been paid by the assessee. The Tribunal also found that there was
arrangenent between the assessee and the said conpany not to charge
interest oneither side in ternms of resolution of the Board of Directors
and that in the past the assessee had substantial credit balances with the
conpany on whi ch the conpany never paid interest to the assessee. It was
therefore, held by the High Court that the interest free | oans obtai ned by
the assessee fromthe conpany were not benefits or perquisites within the
nmeani ng of Section '2(24)(iv) of the Act. High Court noticed the anendnents
nmade by the 1984 Anendnent by insertion of sub-clause (vi) in Section 17(2)
and its onmission by the Finance Act, 1985. Section 2(24)(iv), which has
been i nvoked in this case al so used the expression "the value of any
benefit or perquisite" which corresponds to the expression "the value of
any benefit or amenity" appearing in the definition of "perquisite" as
contained in Section 17(2)(iii). Section 40A(5), Explanation 2(b) also
seeks to include within the expression "perquisite" the value of any
benefit or anenity granted or provided free of cost or at a concessiona
rate to the enpl oyee by the assessee. High Court, therefore, said that the
grant of |oan without chargi ng any interest could not be considered as a
benefit or a perquisite within the meaning of Section 2(24)(iv) of the Act.

In Indian Oxygen Ltd. v. CIT, (1994) 210 ITR 274 (Cal.) following its
earlier decision in T v. P.RS. (Cberoi, (1990) 183 I'TR 103 it was held
that the grant of interest-free |oans by the assessee to its enpl oyees did
not anount to perquisite, benefit or anmenity whether for the purposes of
Section 17(2) and/or Section 40A(5) of the Act. The question before the
court was whether notional interest calculated on interest-free |oans
granted by the assessee conpany to its enployee could be taken as
perqui sites for the purposes of disallowance under Section 40A(5) of the
Act. High Court said that the Section was admittedl y applicable only where
the assessee incurred expendi-ture which resulted directly or indirectly in
the paynment of any salary or in the provisions of any perquisite (whether
convertible into noney or not) to its enployees. It was nobody’'s case that
in providing interest-free | oans by the assessee to its enpl oyees any
expendi ture had been incurred by the assessee-conpany. High Court inits
j udgrment, which was inpugned in Cvil Appeal No. 424 of 1999 had relied
upon the decision of its own Hi gh Court in the case of Comm ssioner of
I ncome Tax v. U K Vaidya, (1997) 224 | TR 186 (Kar.) and-in P. Krishna
Murthy v. Commi ssioner of Income Tax & Anr., (1997) 224 I TR 183 (Kar.). In
the case of MK Vaidya H gh Court sought to distinguish the judgnent now
i mpugned before us in Cvil Appeal No. 657 of 1994 (Conmm ssioner of |ncone
Tax v. V.M Sal gaocar and Brothers Pvt. Ltd., (1992) 198 ITR 738 stating
that that decision had no bearing on the facts of the case before it
because the Bench was concerned with Sections 36 and 40A(5) of the Act and
it was a case where having borrowed | arge suns of nobneys by paying interest
at the rate of 15% per annum a part was obviously drawn by the directors
wi t hout conpensating the assessee-conmpany, W thout paying any interest and
the Bench in that case was not concerned with Section 17(2). H gh Court
then said :
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"On the facts of the said case, where the conpany borrowed | arge suns of
noney by paying interest at 15 per cent and clainmng it to be deductible
expenditure, it will be too nuch of a generosity to say that the conpany
could at the sane tune advance to its directors nonies w thout collecting
any interest fromthem The observations of the Bench while construing
section 40A(5) in the said case were in the context of the facts of the
sai d case."

We are of the view that distinction was not correctly drawn. Amend-nment
made by the 1984 Anending Act was both to Section 17(2) and Section 40A(5).
In the inpugned judgnment reference in fact had been made to inclusion of
sub-clause (vi) in clause (2) of Section 17. Mreover, Hi gh Court in the

i mpugned judgnent did not consider the anmendnents nmade by the Amendi ng Act,
1984 on the ground "it is difficult to see how this amendment can have any
bearing upon the interpretation on the then existing provisions of the
Act". We do not think this approach was al so correct. An anendi ng provision
can certainly give gui-dance to interpretation of the existing provisions.
The judgnments of the Madras Hi gh Court, which were relied upon by the High
Court in the inmpugned judgnment were for the period prior to the 1984
amendnment -and the Madras High Court had no occasion to consider the inpact
of the amendments to Section 17(2) and Section 40A(5) of the Act.

I n Conm ssioner of lI'ncome Tax v. M K. Vaidya, (1997) 224 |ITR 188, the
guestion before the H gh Court was : "Wether on the facts and in the

ci rcunst ances of the case, the Appellate Tribunal is right inlawin
rejecting the Revenue’'s ground that the difference in interest rate between
CGovernment | oans and that on the | oan obtai ned by the assessee shoul d be
treated as perquisite?" H gh Court answered the question in affirmtive in
favour of the assessee. Hi gh Court said that it was never intended to treat
the interest free | oan advance for house buil di ng purposes as a
"perquisite" under Section 17(2)(iii). In this case the assessee was an
enpl oyee of the conmpany whi ch advanced hi mcertain amounts as | oan free of
interest for the purpose of house building. In the course of assessnent
proceedi ngs of the assessee, the Assessing O ficer held that the interest
free |l oan was a benefit which should be valued as a "perquisite" under
Section 17(2). Revenue contended that the interest free | oan was a benefit
whi ch should be treated as a perquisite under Section 17(2)(iii) and for
the purpose of computation, Rule 3(2) was attracted and the principle
underlying clause (vi) as inserted in Section-17(2) by the Taxation Laws
Amendnent Act, 1984 coul d be | ooked at for the purpose. Section 17(2)(iii)
reads as under

"perquisite’ includes -

(iii) the value of any benefit or anenity granted or provided free of cost
or at concessional rate in any of the foll ow ng cases -

(a) by a conpany to an enployee who is a director thereof;

(b) by a conpany to an enpl oyee being a person-who has a substantia
interest in the conpany;

(c) by any enpl oyer (including a conpany) to an enployeeto whomthe
provi si ons of paragraphs (a) and (b) of this sub-clause do not apply and
whose inconme under the head ' Sal aries’, (whether due fromor paid or

al l owed by, one or nore enploy-ers), exclusive of the value of all benefits
or anenities not provided for by way of nonetary payment, exceeds ei ghteen
t housand rupees. "

Wil e clauses (a) and (b) cover the special cases of those enployed by a

conpany, clause (c) covers all categories of enployees (CGovernnental and

non- Gover nnental ), including other categories of conpany enpl oyees, pro-

vided their salaried income is above Rs. 18,000. There is no incorme limt

to attract the persons covered by clauses (a) and (b). In the case of
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clause (c), those whose annual incone under the head "Sal ari es" (as stated
therein) is below Rs. 18,000 are not covered. Hi gh Court after referring to
clause (vi) as inserted in Section 17(2) by the 1984 Anendrment Act, its
oni ssion by the Finance Act, 1985 and the two circulars of the CBDT, said
that two inferences are inevitable : (1) In the year 1984, while enacting
the Taxation Laws (Amendnent) Act, 1984, Parlianent thought that section
17(2)(iii) did not cover the cases of |oans granted to enpl oyees for house
bui | di ng purposes. (2) Cause (vi), which was inserted, was onitted again
to grant tax relief to the salaried taxpayers. In other words, salaried
taxpayers were not to be burdened with the tax by including the val ue of
the interest free loan or | oan at a concessional rate of interest granted
for house buil ding purposes, to an enpl oyee, by his enpl oyer.

In P. Krishna Murthy v. Commi ssioner of Income Tax & Anr, (1997) 224 ITR
183 (Kar.) the assessee chal lenged refusal of the Assessing Authority to
grant himexenption from conmputing taxation income of a certain anpunt
bei ng gi ven as interest subsidy. The conpany of which the assessee was an
enpl oyee rei nbursed the assessee the interest paid on |oan taken by himfor
bui | di ng purposes. H gh Court following its earlier decisionin M.K

Vai dya’'s ‘case (1997) 224 | TR-186 held that the order of the Assessing

Aut hority-insofar as it related to the inclusion of interest subsidy anmount
as taxabl e incone of the assessee was wong and the Hi gh Court set aside
the sane. High Court noticed that the Division Bench in the earlier case
had held that the | egislature never intended to treat the interest as
"perquisite" under Section 17(2)(iii) of the Act.

We quote with approval the foll owi ng passage fromthe judgnent of the
Cal cutta High Court in P.R S. Cberoi’s case (183 | TR 103)

"I't would, therefore, appear that if the loan granted to an enpl oyee

wi t hout charging any interest or by charging interest at a concessiona

rate amobunted to a benefit for the purposes of section 17(2)(iii) of the
Act, there was no need for Parlianment to introduce, by the Taxation Laws
(Amendnment) Act, 1984, the new sub-clause (vi) in Section 17(2) of the Act.
The omission of the said clause by the Finance Act, 1985 with effect from
the date of its insertion, nanely, April 1,1985, was also made with a view
to give relief to salaried taxpayers. Simlarly, it would appear that there
was no need for Parliament to initially amend Section 40A(5) to provide
that the amount of interest referred to initem(a) or item(b), as the
case may be, in sub-clause (vi) in Section 17(2) of the Income-tax Act

shal |l be regarded as a "perquisite" provided by the enployer to his

enpl oyee and, thereaf-ter, to omt the aforesaid provision with effect from
the date of its insertion by the Finance Act, 1985. It would al so appear
that, without a specific provision which was sought to be introduced by
sub-clause (vi) in section 17(2) of the Act-and al so sub-cl ause (vi) of

Expl anation 2((b) to Section 40A(5) of the Act, the grant of |oan to the
enpl oyee w thout charging any interest did not ampount to any perquisite or
benefit for the purposes of section 17(2) and/or| section 40A(5) of the Act

The intention of the Legislature seens to be very clear that the expression
"benefit" and/or "perquisite" did not include the enjoy-nent of |oan or
credit, free of interest or at a concessional rate. This aspect has been
recogni sed by the statute itself and to bring such itens in the net of
taxation, the | aw was anended by the Taxation Laws (Anendnent) Act, 1984.
By this amendnent, as already indicated, a new sub-clause (vi) was
inrersted in Section 17(2) and, simlarly, another sub-clause (vi) was
inserted in clause (b) of Explanation 2 to Section 40A(5). The effect of
these amendnents, which were nade effective fromApril 1, 1985, was to
ensure treatnent and taxation as perquisite of the value of an anopunt
calcul ated on a particular basis in a case where an enpl oyee receives | oan
for certain prescribed purposes either free of interest or at a rate which
was | ower than the specified rate. However, subsequently, the Finance Act,
1985, onmitted the aforesaid amendnents nade by the Taxation Laws
(Anmendrent) Act, 1984, with effect fromthe date of its insertion, nanely,
April 1, 1985, with a viewto provide relief to salaried taxpayers. The
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very fact that the statute had to be anmended at the first instance to bring
the said itemw thin the purview of the expression "perquisite" and it

| ater sought to delete the same fromthe date of its insertion clearly
shows that Parlianment does not intend to treat interest-free |loan or |oan
at a concessional rate as any benefit or perquisite granted or provided by
the | ender-conpany to the director or enployee, as the case may be.

If the loan granted to an enpl oyee without charging any interest or by
charging interest at a concessional rate amounts to a benefit for the

pur poses of Section 17(2)(iii) of the Act, there was no need for Parlianent
to introduce, by the Taxation Laws (Anendnment Act, 1984, the new sub-cl ause
(vi) in Section 17(2) of the Act. The subsequent om ssion of the said sub-
cl ause by the Finance Act of 1985 with effect fromthe date of its proposed
insertion was also nade with a viewto give relief to salaried tax-payers.
It is to be noticed that Explanation 2(b) to section 40A(5) of the Act
defines a perquisite to mean, inter alia, any benefit or amenity granted or
provi ded free of cost or-at a concessional rate to the enpl oyee by the
assessee. If the |l oan granted to an enpl oyee being a director or a person
who has a substantial interest in the conpany or a relative of a director

wi t hout  charging or interest or at a concessional rate of interest
constituted any benefit or anenity wirthin the neani ng of Section 40A(5),
Expl anation 2(b)(iii), there was no need for Parlianent to introduce the
amend-ment in Expl anation 2(b) of Section 40A(5) of Act by introducing sub-
clause (vi). Sub-clause (vi) which was introduced in Explanation 2(b) of
section 40A(5) of the Act included within the meani ng of the expression
"perquisite" the ampunt treated as perquisite under Section 17(2)(vi) which
al so was introduced by the sanme Taxation Laws (Amendnent) Act, 1984. In

ot her words, a loan granted to an enployee who'is a director or who has a
substantial interest in the conpany w thout charging any interest or at a
concessional rate of interest did not anpbunt to a benefit or anenity
falling within clause (b)(iii) of Explanation 2to section 40A(5) of the
Act. The anmendnment and the i medi ate deletion thereof manifest clearly the
intention of Parlianent.

It is, therefore, evident that, w thout a specific provision which was
sought to be introduced by sub-clause (vi) in Section 17(2) of the Act and
al so the sub-clause (vi) of Explanation 2(b) to Section 40A(5) of the Act,
the grant of loan to the enployee wi thout charging any interest does not
amount to any benefit for the purposes of Section 17(2) of the Act. The

om ssi on of sub-clause (vi) in Section-17(2) and al so sub-cl ause (vi) of
Expl anation 2(b) to Section 40A(5) of the Act fromthe date of its proposed
insertion also was to give relief to sal aried taxpayers so that granting of
| oan to an enpl oyee without charging any interest would not be treated as
benefit for the purposes of Section 17(2) of the Act. Section 17(2) of the
Act, by an inclusive definition, sought to include |oans given by an

enpl oyer to its enployee for purchase of a building or a site or a site
with building or for purchase of a motor car w thout charging any interest
or at a concessional rate, as perquisite. The word "includes"” is often used
ininterpretation clauses in order to enlarge the neaning of the words or
phrases occurring in the body of the statute, it is a cardinal rule of
interpretation that if, by an inclusive definition, the neaning of the /word
is to be enlarged, it would receive a strict interpretation. It is also
cardinal rule a construction of a fiscal statute that, even if two views
are possible, the view which is favourable to the assessee nmust be accepted
whil e construing the provisions of a taxing statute. For the reasons

af oresai d, the non-charging of interest on the anpbunt overdrawn in the

rel evant year cannot be treated as a benefit for the purposes of section
17(2)(iii) of the Act."

Taxation Laws Amendnent Act, 1984 which amended Sections 17(2) and 40A(5)

by inserting clause (vi) in both the sections and its subsequent repeal by

the Finance Act, 1985 is significant. By the 1984 Anendnent Act, Parlianment

wanted to carve out a particular exception from ot herw se exclusionary

cl auses for the purpose of conputation of incone tax. This provided a clear

direction to interpret the provisions of Sections 17(2) and 40A(5) before
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insertion of clause (vi). The circulars of CBDT were also provided as to
how Revenue itself understood the effect of the amendments and what was the
| aw before the Arendi ng Act, 1984. High Court in the inpugned judgnent
coul d not have brushed aside the consideration of the Amending Act, 1984
and its subsequent repeal by the Finance Act, 1985 by terning them of no
consequence. Hi gh Court of Karnataka in the case of Conm ssioner of |ncone
Tax v. MK Vaidya, (1997) 224 | TR 186 and the Cal cutta Hi gh Court in the
case of P. Krishna Murthy v. Comm ssioner of Incone Tax & Anr., (1997) 224
| TR 183 have correctly understood and applied the provisions of the
Anmendnent Act, 1984 and that of Finance Act, 1985 while interpreting the
provi sions of Section 17(2) and 40A(5) of the Act. As noted above, the
Appel late Tribunal in CA No. 657 of 1994 held that there was no evi dence
presented by the Revenue to show that the borrowed funds were directly
diverted for the benefit of the Directors. This finding of the Appellate
Tribunal did not find favour with the Hi gh Court which said that it would
be wel |l -nigh inpossible to expect proof fromthe Revenue that the nonies
that were advanced to directors were nonies that were borrowed nonies. Hi gh
Court said that ordinarily the funds borrowed by a conpany would fal

wi thin the hotchpot and internmingle with its own funds. H gh Court appears
to have gone beyond the finding of the Appellate Tribunal which was not
perm ssible. In the |ater cases, Karnataka Hi gh Court itself relied on the
provi sions of the Amendnent Act, 1984 and its repeal by the Finance Act,
4985 to interpret the provisions of Sections 17(2) and 40A(5).

Di stingui shing features which the High Court in the case of Conm ssioner of
Income Tax v. MK /Vaidya, (1997) 224 | TR 186 pointed out with reference to
the i npugned judgnent’ (1992) 198 | TR 738 appear to us to be rather obscure.
Interpretation of |aw has to be uniform

Thus having regard to the dism ssal of the appeal of the revenue in G vi
Appeal No. 424 of 1999 and state of |law as interpreted by us, particularly,
keeping in view the anendnent by the Taxation Laws (Amend-nment) Act, 1984
and its repeal by the Finance Act, 1985 and the circulars of the CBDT we
answer the questions in affirmative, i.e., in favour of the assessee.

Accordingly Givil Appeal No. 657 of 1994 is allowed and Civil Appeal Nos.
4012- 13 of 1998 di sm ssed. There shall, however, be no order as to costs.
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