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The Judgrment of the Court was delivered by
D.P. WADHWA, J. The question of law which falls for consideration is :

whet her on the facts and-in the circunstances of the case, Tribunal was
justified in deleting the addition nade by the Assessing Oficer under
Section 143(l1)(a) in view of the clear cut provisions of Section 143(l)(a),
143(1A) and 2347

Respondent, the assessee, filed its return of income for the assessnent
year 1989-90. The return was filed on Decenber 29, 1989. It was filed under
Section 139 of the Income Tax Act, 1961 (for short, the 'Act’).

Under Section 28 of the Act, inconme nentioned therein is chargeable to

i ncome tax under the head "profits and gains of business or profession".
Clause (iii)(b) in Section 28 was inserted by the Finance Act of 1990.
Finance Bill which ultimtely becanme the Finance Act received assent of the
President of India on May 31, 1990. C ause (iii)(b) 'was given retrospective
operation w.e.f. April 1, 1967. Clause (iii)(b) is as under

"(iii)(b) - Cash assistance (by whatever naned called) received or
recei vabl e by any person agai nst exports under any schene of the Governnent
of India."

Before the insertion of clause (iii) (b), cash assistance received by any
person agai nst exports under any scheme of the Governnment coul d not be
chargeabl e to inconme tax under the head "profits and gai ns of business or
prof ession". The assessee had received in the previous year relevant to the
assessment year 1988-89 a sum of Rs. 1,31, 41,030 by way of cash assistance.
Since clause (iii)(b) was inserted in Section 28, though having
retrospective operation by the Finance Act, 1990, the assessee did not
include this income in its return which, as noted above, was filed on
Decenmber 29, 1989. The assessee is a public limted conpany and for the
assessment year 1989-90 |ast date of filing of return of income was
Decenber 31, 1989.

Deputy Comm ssioner Income Tax (Assessnent) Special Range, Bhopal was the
Assessing Officer. He by his order dated May 5, 1990 passed under Section
143(1)(a)’ of the Act added the aforesaid ambunt of Rs. 1,31, 41,030
representing the cash compensatory support and received by the assessee.
The assessee had not offered this anmbunt to tax. The Assessing O ficer
treated this as additional inconme under Section 143(1 A)2 of the Act and

| evied the ambunt of tax at higher rate on this additional inconme and al so
charged i nterest under Section 2343 of the Act.

The assessee filed an appeal against the order of the Assessing Oficer .
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1 143(i)(a) where a return has been nade under section 139, or in
response to a notice under sub-section (1) of section 142 -

(i) If any tax or interest is found due on the basis of such return, after
adj ustment of any tax deducted at source, any advance tax paid and any
anmount paid otherwi se by way of tax or interest then, w thout prejudice to
the provisions of sub-section (2), an intimation shall be sent to the
assessee specifying the sum so payable, and such intimation shall be deened
to be a notice of demand issued under section 156 and all the provisions of
this Act shall apply accordingly; and

(ii) i f any refunds due on the basis of such return, it shall be
granted to the assessee;

Provided that in computing the tax or interest payable by, or refundable
to, the assessee, the follow ng adjustnments shall be made in the inconme or
| oss declared in'the return, nanely:

(i) any arithnetical errors in the return, accounts or docunents
acconpanying it shall be rectified;

(ii) any loss carried forward, deduction, allowance or relief, which, on
the basis of the information available in such return, accounts or
docunents, is prinma facie adnissible but which is not claimed in the return
shal | be made

(iii) any loss carried forward, deduction, allowance or relief clained in
the return, accounts or docunments, is prinma facie inadm ssible, shall be
di sal | owed:

Provi ded further that where adjustnents are nade under the first proviso,
an intination shall be sent to the assessee, notwithstanding that no tax or
interest is 'found due fromhimafter making the said adjustnents;

Provided also that an intimtion for any tax or interest due under this
clause shall not be sent after the expiry of two years fromthe end of the
assessment year in which the incone was first assessable.

2 143(1 A)(a) - Were, in the case of any person, the total inconme as a
result of the adjustments nade under the first proviso to clause (a) of
sub-section (1), exceeds the total inconme declared before the Conm ssioner
of I ncone-Tax (Appeal), Bhopal who partly all owed the appeal on that part
with which we are not concerned. The assessee then took the matter in
appeal to the Income Tax Appellate Tribunal-(lIndore Bench), |ndore (for
short, the "Tribunal’). The Tribunal by its order dated August 11, 1992

al  owed the appeal holding that no additional tax could be levied in
respect of the ampunt of cash compensatory support and no interest under
section 234 could be charged on the said ampbunt. Now, it was the Revenue
whi ch was aggrieved. At the instance of the Revenue, the Tribunal referred
the question to the High Court of Madhya Pradesh under Section 256(1) of
the Act for its opinion. H gh Court by its inmpugned judgnment dated

Sept enmber 11, 1997 answered the question in affirmative, i.e., in favour of
the assessee and agai nst the Revenue. Against the judgnment of the Hi gh
Court, Revenue sought |eave to appeal to this Court which was granted and
that is how the matter is now before us.

We have to consider if the stand of the Revenue is valid or will it not
lead to unjust results for the assessee. Revenue says under section 143(1
A), the Assessing O ficer has no choice and he has to | evy additional tax
once he finds that the assessee has not shown the anpbunt of the cash
conpensatory support in his return, whatever the reason be. Assessee
contends it is sonething which is npbst inproper and agai nst the settled
principl es.
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In Modern Fibotex India Ltd. and Another v. Deputy Conmi ssioner of |ncone-
tax and Qthers, (1995) 212 ITR 496 (Cal.) one of the two issues before the
Court related to the validity of an intimation under Section 143(1)(a) of
the Act. For the Assessment Year 1989-90 the assessee conpany received cash
conpensatory support fromthe Central Governnment anounting to about Rs.
8.00 lakhs. In its return of incone the conmpany clainmed the ampunt received
by it on account of cash conpensatory support as not

in the return by any anmount, the Assessing O ficer shall

(i) Further increase the amount of tax payabl e under sub-section (1) by an
addi tional incone-tax calculated at the rate of twenty per cent of the tax
payabl e on such excess anpunt and specify the additional to be sent under
sub-clause (i) of clause (a) of sub-section (1);

(ii) where any refund is due under sub-section (1) reduce the anount of
such refund by an anount equi valent to the additional incone-tax cal cul ated
under sub-cl ause (i).

3 234. Tax paid by deduction or advance paynent :-

Tax paid or deenmed to have been paid under the provisions of Chapter XVI1-B
or Chapter XVII-C in respect of any income provisionally assessed under
section 141A shall be deened to have been paid towards the previousness
assessment taxable/ The Assessing O ficer assessed the conpany applying the
anmended provision of section 28 of the Act thus levying additional tax
under Section 143(1A) of the Act. The conpany filed a wit petition in the
Hi gh Court challenging the very constitutionality of Section 143(1)(a) read
with Section 143(1A) and Section4 and also the intimtion sent by the
Assessing O ficer |evying additional tax. H gh Court speaking through one
of us (Ruma Pal, J.) noticed that Section 28 of the Act was amended with
retrospective effect fromApril 1, 1967. It said

"An assessee cannot be inputed with clairvoyance. Wen the return was
filed, the assessee could not possibly have known that the decision on the
basi s of which cash conpensatory support had been cl ai med as not ampunti ng
to the assessee’s inconme ceased to be operative by reason of retrospective
| egi slation."

H gh Court was further of the view that there was linitation on the power
under Section 143(1)(a) and that the Assessing O ficer nust determ ne the
guestions of assessnent thereunder by applying the | aw prevailing when the
return was filed. One has to see the nature of the obligation to which an
assessee is subjected in filing his return and the object sought to be
achieved by the introduction of Section 143(1A) and Section 143(1)(a) which
direct levy of additional tax. The obligationis tofile a correct return
within the tine specified, that is to say, a return, which is correct
according to lawin force, when it is required to be filed. It was not

di sputed that the return when filed by the assessee could not be terned out
of hand as an incorrect return on the date of filing of the return. This is
how the Hi gh Court dealt the matter :-

"Wthout going into the question as to whether the provisions are penal in
nature, but keeping in m nd the consequences of an adjust-ment made and the
i nsi stence upon the assessee filing a correct return, it would follow that
the date for judging the question of adjustnment nmust be the actual date of
the return in the light of the law then prevailing. To hold otherwi se,
mani festly shocks one’s sense of justice that an act, correct at the tine
of doing it, should becone incorrect by some new enactnent (see M dl and
Rai | way Conpany v. Pyre (1861) 142 ER 419, 424. The injustice in ny viewis
nore shocking in this case having regard to the fact that the assessee had
itself, inits return, drawn the attention of the income tax authorities to
the basis upon which the cash conpensatory support had been included as
incone and had clearly offered to include the sane in any assessnent if the
basis is shown to exist.
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Additionally, the change in the | aw by amendnent of section 28 took place
several nmonths after the return was filed by the assessee. This court is
not determining the validity of the amendnent of section 28, but is nerely
determ ning the scope of the power under section 143(1)(a). The assessee’s
return coul d have been taken up by the Assessing O ficer under section 143
prior to the anendnent. In that event, no adjustnment woul d have been made
and no intimation would have been sent. An assessee’s liability cannot be
nade to depend upon such a fortuitous circunstance."

Hi gh Court allowed the wit petition to the extent that the inmpugned
intimation and adj ust nent under Section 143(1)(a) were set aside and
guashed.

In Cenent Marketing Co. of India Ltd. v. Assistant Conmi ssioner of Sales
Tax, Indore, (1980) 124 I TR 15 SC the assessee did not include inits
return of turnover the anpbunt of freight included in the price of sugar in
the bona fide belief that it was not liable to be included in the taxable
turnover. The assessee was inposed with a penalty in view of Section 43 of
the Madhya Pradesh General Sal es Tax Act, 1958 and Section 9 of the Centra
Sal es Tax, 1956 on the ground that it had furnished false return by not

i ncl udi ng the anmpunt of freight in the taxable turnover disclosed in the
returns. This Court said that it was difficult to see how the assessee
could be said to have filed "fal se" return, when what the assessee did,
nanely, not including the anount of freight in the taxable turnover, was
under bona fide belief that the anmbunt of freight did not formpart of the
sal e price and was not includible in the taxable turnover. A return cannot
be said to be "fal se" unless there is an el enent of deliberateness init.
It is possible that even where the incorrect-ness of the return is clainmed
to be due to want of care on the part of assessee and there is no
reasonabl e expl anati on forthcom ng fromthe assessee for such want of care,
the court may, in a given case, infer deliberateness and the return nmay be
liable to be branded as a false return. But where the assessee does not
include a particular itemin the taxabl e turnover under a bona fide belief
that he is not liable so to include it, it would not be right to condem
the return as a "false" return inviting inposition of penalty. This Court
sai d that Section 43 of the Madhya Pradesh General Sal es Tax Act, 1958
providing for inposition of penalty was a penal in‘'character-and unless the
filing of an inaccurate return is acconpanied by a guilty mnd, the section
cannot be invoked for inmpsing penalty. This Court further said that if the
vi ew canvassed on behal f of the Revenue were were accepted, the result
woul d be that even if the assessee raises a bona fide contention that a
particular itemis not liable to be included in the taxabl e turnover, he
woul d have to show it as forming part of the taxable turnover in his return
and pay tax upon it on pain of being held liable for penalty in case his
contention is ultimately found by the court to be not acceptable. That
surely could never have been intended by the Legislature, this Court so
observed

In Commi ssioner of Income-tax v. Onkar Saran and Sons, /(1992) 195 I TR 1 /SC
the assessee filed returns for the Assessnent Years 1961-62 and 1962- 63
di scl osing incones of Rs. 18,935 and Rs. 24,943 respectively. The
assessments were conpleted in the total income of Rs. 28,513 and Rs. 28, 463
respectively. Incone-tax O ficer having come to know subsequently that the
assessee had failed to disclose its profits fromsale of certain |ands,
i ssued notices under Section 148 for both the years. The assessee, however,
di scl osed the sane incone as in the original returns. Income-tax Oficer
made additions and after conpleting the reassessnments on March 6, 1969
initiated proceedi ngs under Section 271(1)(c) and the Inspecting Assistant
Conmi ssi oner i nmposed penalty on the assessee on the basis of the anmended
Section 271(1)(c) w.e.f. April 1, 1968. This Court said that even in a case
where a return is filed in response to a notice under Section 148 involving
an el ement of coceal nent. the | aw applicable would be the law as it stood
at the tine when the original return was filed for the Assessnent Year in
guestion and not the law as it stood on the date on which the return was
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filed in response to notice under Section 148.

Deci sion of the Calcutta High Court in Mddern Fibotex India Ltd. and

Anot her, (212 I TR 496) squarely covers the issue involved in the present
appeal . Then we have to see the law on the date of filing of the return. To
attract penal provisions there has been same el ement of |ack of bona fides
unl ess the | aw specifically provides otherw se.

The case before us does not represent even a bona fide mistake. In fact it
is not a case where under sone nistaken belief the assessee did not

di scl ose the cash conpensatory support received by it which he could offer
to tax. It is true that income by way of cash compensatory support becane
taxabl e retrospectively with effect fromApril 1, 1967 but that was by
amendment of Section 28 by the Finance Act of 1990 whi ch anendnent coul d
not have been known before the Finance Act came into force. Levy of
additional tax bears all the characteristics of penalty. Additional tax was
| evied as the assessee did not in his return show the income by way of cash
conpensat ory support. ‘Assessing O ficer on that account |evied additiona
incone tax. No additional tax would have been | eviabl e on the cash
conpensatory support if the Finance Act, 1990 had not so provided even

t hough retrospectively. Assessee could not have suffered additional tax but
for the Finance Act, 1990. After he had filed his return of income, which
was correct as per law on the date of filing of the return, it was
thereafter that the cash conpensatory support also cane within the sway of
Section 28. Wen additional tax has inprint of penalty Revenue cannot be
heard saying that |evy of additional tax is automatic under Section 143(1A)
of the Act. If additional tax could be levied in such circunstances it wll
-be puni shing the assessee for no fault of his. That cannot ever be the
legislative intent. It shocks the very conscious if in the circunmstances
Section 143(1 A) could be invoked to |l evy the additional tax. Follow ng
observations by the Constitution Bench of this Court in Pannalal Binjra;
and Anot her v. The Union of India and Qthers, (1957) 31 I TR 565 SC are apt:

"“A humane and consi derate adninistration of the relevant provisions of the
I ncome-tax Act would go a long way in allaying the apprehen-sions of the
assessees and if that is done in the true spirit, no assessee will be in a
position to charge the Revenue with admnistering the provisions of the Act
with "an evil eye and unequal hand"."

We uphol d the view expressed by the Calcutta High Court. Keeping in view
the principles laid by this Court it has to be held that in the

circunst ances of the present case |evy of additional tax taking into
account the incone by way of cash conpensatory support is not warranted.
The question is answered in affirmative i.e., in favour of the assessee and
agai nst the

Revenue. The appeal is accordingly dismssed with costs.
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