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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL ORI G NAL JURI SDI CTI ON
ARBI TRATI ON APPLI CATION NO. 2 OF 2008
TDM I nfrastructure Private Limted ... Petitioner
Ver sus
UE Devel opnent India Private Limted ... Respondent
ORDER

1. The parties hereto are conpani es regi stered and incor porated

under the Conpanies Act, 1956 (for short "the Act"). Directors and
sharehol ders of the petitioner - conpany, however, are said to be
resi dents of Ml aysi a. The Board of Directors of the petitioner also sits

at Mal aysi a.

2. A contract for rehabilitation-and upgradi ng was awarded to the

respondent by the National H ghway Authority of I|ndia. Respondent
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subcontracted a portion thereof to the petitioner by three letters of awards

dated 12. 04.2002, 24.05.2002 and 29.08. 2002.

However, for the purpose of present petition, we are concerned
with the second and third letters of award. The parties entered into those

contracts containing an arbitration clause, which read as under

"Ifthe parties fail to settle the question, dispute
or difference through negotiations, the sane
shall be referred to Arbitration as per the

provi sions of ‘the Indian Arbitration Act, 1940
and the rules made thereunder and any statutory
nodi fi cations or re-enactment thereof that may

be made fromtine to tine and actually in force
at the time of reference. The cost of arbitration
shal | be borne by the parties in the ratio to be
agreed upon by the parties. The venue of the
Arbitration shall be New Del hi. The | anguage

to be used in the arbitration proceedings shal

be English."

3. Di sputes and differences having arisen between the parties, the

said arbitration agreenent was resorted to, wherefor a notice dated

22.03. 2007 was served by the petitioner through its solicitors Ms. Shook
Lin & Bok. A nomi nee was proposed. I'n response thereto, the

respondent herein through its solicitors Ms. Shearn Delanpre & Co. also
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proposed its nom nee by a letter dated 18.04.2007. Respondent ,
however, proposed amendnents to the original dispute resolution and
arbitration clause by suggesting change of venue of the arbitration to
Kual a Lunpur, Malaysia in stead and pl ace of New Del hi and that the

di sputes be arbitrated in terms of the Ml aysian Law and t he Ml aysi an
Arbitration Act, 2005. The said proposal of the respondent was rejected
by the petitioner. Petitioner thereafter proposed alternative nom nee
whi ch was al so rejected by the respondent and in turn suggested its own

nom nee which was not acceptable to the petitioner

4. By reason of this application under Section 11(5) and 11(6) of the
Arbitration and Conciliation Act, 1996 (for short "the 1996 Act"), a
prayer has been made for appointnment of a sole arbitrator to adjudicate
upon the di sputes and differences between the parties arising out of or in

relation to the aforenenti oned second and third | etters of award.

5. One of the contentions raised by the respondent is that the
petitioner - conpany being registered in India, thi's Court has no
jurisdiction to pass an order for appointing an arbitrator. It was urged
that the Conpany in |aw nust be held to be situate in India

notwi t hstanding that the directors are foreign nationals as for all intent
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and purport, the Conpany incorporated in India wuld al ways be

controlled in India.

6. M. Sumeet Kachwah, |earned counsel appearing on behalf of the
petitioner, would submt that in view of the provisions contained in
Section 2(1)(f) read with Section 11(6) of the 1996 Act, this Court al one
has the jurisdiction to appoint an arbitrator as the central managenent
and control of the petitioner conpany is exercised in Mlaysia i nasnuch
as the term™"central nmanagenent” would nmean that its day to day

managenent does not take place in India.

7. Drawi ng our attention to the fact that the Indian Income Tax Act,
1961 contains a simlar provision, it was urged that the test which
shoul d be applied in a case of this nature is the real business test as
propounded by the House of Lords in De Beers Consolidated M nes

Limted v. Howe (Surveyor of Taxes) [(1906) AC 455] which has been
approved by this Court in V.V.R N. M Subbayya Chettiar v.

Conmi ssi oner of |ncone Tax, Madras [1950 SCR 961] and MLeod and

Conpany Ltd. v. State of Oissa and Others [(1984) 1 SCC 434].
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8. The terms "nationality", "domicile" or "residents" nust be
interpreted, M. Kachwah would submit, having regard to the text and
context in which they are used. Qur attention in this behalf has been
drawn to the provisions of Section 1(4) of the English Arbitration Act,
1975 and Section 85 occurring in Part Il of English Arbitration Act,

1996, which, however, has not come into force.

9. M. Dhyan Chi nappa, | earned counsel appearing on behalf of the
respondent, on the other hand, would subnmit that the interpretative tools
for interpretation of the provisions of the 1996 Act and taxing statute are

different.

It was urged that the jurisdiction of this court nust be detern ned
having regard to the provisions contained in Sections 2(6), 11(9) and 28

of the 1996 Act.

It was furthernmore submtted that the English Courts, even in
respect of a taxing statute, have deviated fromits earlier stand as would
appear froma decision in Unit Construction Co. Ltd. v. Bullock [1960

AC 351] .
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10. The 1996 Act was enacted to consolidate and anend the | aw
relating to domestic arbitration, international comrercial arbitration and
enforcenent of foreign arbitral awards as also to define the law relating

to conciliation and for matters connected therewith or incidental thereto.

The preanbl e of the 1996 Act shows that the Parlianment of India
intended to give effect tothe rules franed by the United Nations
Conmi ssion on International Trade Law (UNCI TRAL) known as
UNCI TRAL ‘Mbdel Law on International Conmmercial Arbitration in

1985.

11. Bef ore enbarki ng on the questions adverted to heretobefore, we

may notice sone provisions of the 1996 Act.

Sections 2(1)(a), 2(1)(b), 2(1)(f), 2(6), 2(7) and 2(8) of the 1996

Act read as under:

"2(1) In this Part, unless the context otherw se
requires, --

(a) "arbitration" nmeans any arbitration

whet her or not adm ni stered by pernmanent
arbitral institution;
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(b) "arbitration agreenent" neans an
agreement referred to in section 7;

(f) "international commercial arbitration”
neans an arbitration relating to disputes
arising out of legal relationships, whether
contractual or not, considered as conmercia
under the law in force in India and where at
| east one of the parties is--

(i) an individual who is a national of, or
habi tual ly resident in, any country other
than India; or

(i) a body corporate which is
i ncorporated in any country other than
I ndia; or

(iii) a conpany or an association or a
body of i ndividuals whose centra
management and control is exercised in
any country other than India; or

(iv) the Governnent of a foreign country;

(6) Were this Part, except section 28, |eaves
the parties free to determ ne a certain issue, that
freedom shall include the right of the parties to
aut hori se any person including an institution, to
determi ne that issue.

(7) An arbitral award made under this Part
shal | be consi dered donestic award.

(8) Were this Part. --
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(a) refers to the fact that the parties have
agreed or that they nay agree, or

(b) in any other way refers to an agreenent
of the parties,

that agreement shall include any arbitration
rules referred to in that agreenent.”

Sections 11(1), 11(5) and 11(9) read as under

"11 - Appointnment of arbitrators
(1) A person of any nationality may be an
arbitrator, unless otherw se agreed by the
parties.

(5) Failing any agreenent referred to in
sub-section (2), in an arbitration with a
sole arbitrator, if the parties fail to agree
on the arbitrator within thirty days from
recei pt of a request by one party fromthe
ot her party to so agree the appointnent
shal | be nade, upon request of a party, by
the Chief Justice or any person or
institution designated by him

(9) In the case of appointment of sole or
third arbitrator in an internationa
comrercial arbitration, the Chief Justice
of India or the person or institution
desi gnat ed by hi m nay appoi nt an
arbitrator of a nationality other than the
nationalities of the parties where the
parties belong to different nationalities."

www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 529 SEage 9 of 23

Section 28 of the 1996 Act reads as under

"28 - Rules applicable to substance of dispute

(1) Were the place of arbitration is
situate in India,--

(a) in an arbitration other than an

i nternational comrercial arbitration
the arbitral tribunal shall decide the
di spute submtted to arbitration in
accordance with the substantive | aw
for the time being in force in India;

(b) in international comrercia
arbitration--

(i) the arbitral tribunal shal

deci ded the dispute in accordance
wi th the rules of |awdesignated by
the parties as applicable to the
subst ance of the dispute;

(ii) any designation by the parties
of the law or |egal system of a

gi ven country shall be construed,

unl ess ot herw se expressed, as
directly referring to the substantive
| aw of that country and not to its
conflict of |aws rules;

(iii) failing any designation of 'the
| aw under clause (a) by the parti es,
the arbitral tribunal shall apply the
rules of law it considers to be
appropriate gi ven al'l the
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ci rcumnst ances surroundi ng t he

di sput e.
(2) The arbitral tribunal shall decide ex
aequo et bono or as am abl e conpositeur
only if the parties have expressly
authorised it to do so.
(3) In all cases, the arbitral tribunal shal
decide in accordance with the terns of
the contract and shall take into account

the usages of the trade applicable to the
transaction."

12. Whereas Part | of the 1996 Act deals with donestic arbitration

Part 11 thereof deals wth the Foreign Award.

The term "International Conmercial Arbitration" has a definite
connotation. It inter alia neans-a body corporate which is incorporated
in any country other than India. However, according to the petitioner, it
is a conpany whose central managenent and control is exercised in any
country other than India and, thus, despite the fact that the conpany is
i ncorporated and registered in India, its central nmanagenent and contro
bei ng exercised in Malaysia, it will . come withinthe purview of C ause

(iii) of Section 2(1)(f) of the 1996 Act.
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13. Whenever in an interpretation clause, the word "nmeans" is used the

same nmust be given a restrictive neaning.

"I nternational Commer ci al Arbitration” and "Donestic
Arbitration" connote two different things. The 1996 Act excl udes
donestic arbitration fromthe purvi ew of International Commrercia
Arbitration. The Conpany which is incorporated in a country other than
India is excluded fromthe said definition. The same cannot be included
again on the prenmise that its central nanagenent and control is exercised
in any country other than India. Al though clause (iii) of Section 2(1)(f)
of the 1996 Act tal ks of -a conpany which would ordinarily include a
conpany regi stered and i ncorporated under the Conpani es Act but the
sane al so includes an associ ation or a body of individuals which may
al so be a foreign conpany. Sub-section (6) of Section 2 of the 1996 Act
| eaves the parties free to deternmine certain issues. That freedom shal
include the right of the parties to authorize any person including an
institution, to determ ne the sane. Thus, in a case of this nature, the
court shall not interpret the words in such a nanner which woul d be

opposed to the intention of the parties.
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A statute which provides for an arbitration between the parties and
a taxing statute nust be interpreted differently. The term"Internationa
Conmercial Arbitration" even does not find place in the UNCI TRAL
Model Law. It finds place only in the English Arbitration Act which has

al so not been given effect to.

14. Part 1l of the 1996 Act deals with enforcenent of foreign awards.

The 1996 Act keeping in view the schene of the statute nmust be read in

its entirety. It takes into consideration various situations. Power of this
Court to appoint an arbitrator would arise in view of Sub-section (12) of
Section 11 of the 1996 Act only if it is to be held that the dispute has

arisen in relation to an internati onal commercial arbitration

Wet her, thus, an-agreenent falls wi-thin the purview of Section 2
(1)(f) of the 1996 Act is the core question. Section 2(1)(f) speaks of
| egal relationship whether comrercial or otherw se under the law in
force in India. The relationship has to be between an individual who is a
nati onal of or habitually resident in any country other than India as

specified in Clause (i) of Section 2(21)(f). ‘Nationality’ or being
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‘“habitually resident’ in respect of a body corporate in any country ot her

than India should, in my view, receive a simlar construction

15. Determination of nationality of the parties plays a crucial role in
the matter of appointnent of an arbitrator. A company incorporated in
India can only have Indian nationality for the purpose of the Act. It
cannot be said that a conpany incorporated in India does not have an

I ndi an nationality. Hence, where both parties have Indian nationalities,
then the ‘arbitration between such parties cannot be said to be an

i nternati onal commercial arbitration

16. The | earned counsel contends that the word "or" being disjunctive,
clause (iii) of Section 2(1)(f) of the 1996 Act shall apply in a case where
clause (ii) shall not apply. W do not agree. The question of taking
recourse to clause (iii) would cone into play only in a case where cl ause
(ii) otherwi se does not apply in its entirety and not where by reason of an
excl usi on cl ause, consideration for construing an agreement to be an

i nternational comrercial arbitration agreenment goes outside the purview

of its definition. Once it is held that both the conpani es are incorporated

in India, and, thus, they have been domciled in India, the arbitration

agreenment entered into by and between them woul d not be an
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i nternational comrercial arbitration agreenment and, thus, the question of

applicability of clause (iii) of Section 2(1)(f) would not arise.

The Chief Justice of India or his designate, furthernore, having
regard to Sub-section (9) of Section 11 of the 1996 Act nust bear in
mnd the nationality of an arbitrator. The nationality of the arbitrator
may have to be kept in mnd having regard to the nationality of the

respective parties.

17. Only in a case where, however, a body corporate which need not
necessarily be a conpany registered and incorporated under the

Conpani es Act, as for exanple, an association or a body of individuals,
the exercise of central management and control in any country other than

I ndia may have to be taken into consideration

18. Chapter VI of the 1996 Act dealing with making of an arbitra

award and term nation of proceedings in this behalf plays an inportant
role. In respect of ‘international comercial arbitration’, clause (b) of
Sub-section (1) of Section 28 of the 1996 Act would apply, whereas in
respect of any other dispute where the place of arbitration is situated in

India, clause (a) of Sub-section (1) thereof shall apply.
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19. VWhen, thus, both the conpanies are incorporated in India, in mny
opi nion, clause (ii) of Section 2(1)(f) will apply and not the clause (iii)

t her eof .

20. Section 28 of the 1996 Act is inperative in character in view of
Section 2(6) thereof, which excludes the sane fromthose provisions

whi ch parties derogate from (if so provided by the Act). The intention of
the | egislature appears to be clear that Indian nationals should not be
permitted to derogate fromlndian law. This is part of the public policy

of the country.

21. Russell on Arbitration, 23rd edition, page 357, in his conmentary
on English Arbitration Act, 1996, shows that although a distinction has
been made between a donestic and non-donestic arbitration but the

provisions relating to domestic arbitration had not been brought into

force.
22. Section 85 of the English Arbitration Act, 1996 which provides for
a nodification of Part | in relation to domestic arbitration agreenent

reads, thus:
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"85. - Moudification of Part | in relation to
donestic arbitration agreement.

(1) In the case of a donestic arbitration
agreenment the provisions of Part | are nodified
in accordance with the followi ng sections.

(2) For this purpose a "donmestic arbitration
agreenment” means an arbitration agreenent to
whi ch none of the parties is -

(a)an individual who is a national of, or
habitually resident in, a state other than the
Uni ted Ki ngdom or

(b) a body corporate which is incorporated in,
or whose central control and managenent is
exercisedin, a state other than the United

Ki ngdom,/ and under which the seat of the
arbitration (if the seat has been designated or
deternined) is in the United Ki ngdom

(3) In subsection (2)"arbitration agreenent" and
"seat of the arbitration" have the sanme neaning
as in Part | (see sections 3, 5(1) and 6)."

Sub-section (4) of Section 1 of the English Arbitration Act, 1975 is

al so to the sane effect.

23. It is of sone significance to notice that whereas the 1996 Act | ays

enphasis on one of the parties being outside I'ndia; the English
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Arbitration Act for the purpose of donestic arbitrati on agreenent
excludes a body corporate which is incorporated and whose centra
control or managenent is exercised in a State other than United

Ki ngdom

24, Thus, under the English Arbitration Act, what is being considered
is donestic arbitration agreement where a body corporate is incorporated
in a State other than United Kingdom whereas under the 1996 Act only a
body corporate which is only incorporated in a State outside |India shal
be included within the neaning of the international comercia

arbitration.

25. Ref erence to the provisions of I'ndian | ncome Tax Act, 1961, in ny
opi nion, is not apposite. Taxi ng statutes are enacted for a different
pur pose. They provide for conpul sory exacti on. Section 6 of the

I ncome Tax Act clearly states the situation contenpl ated under C ause

(ii) of Sub-section (3) of Section 6 is only for the purpose of the said Act.
It speaks about two contingencies, viz., where the 'conpany is an Indian
Conpany and control and managenent of whose affairs may be situated

wholly in India. The provision of the 1996 Act, therefore, in nmy opinion

is not in pari materia with the provisions of the I'ndian 1ncome Tax Act.
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26. Even in a case where taxing statute applies, nationality or domcile

of the assessee nmay have to be taken into consideration

27. The deci si ons which, thus, have been relied upon by M. Kachwah

are not applicable to the facts of the present case.

28. An interpretation should ensure certainty in determ nation of
jurisdiction as to which court should a disputant approach for
appoi nt nent of an arbitrator under Section 11 of the Act. Else, the
guestion is always nooted as to whether a conpany is controlled outside
India or not and accordingly would have to be determ ned in each and
every case, if an objection is raised. The interpretation of the Act, as
suggest ed herei nbefore, would lead to determination of jurisdiction of

either the High Court or this Court with certainty.

I n Subbayya Chettiar v. | T Conm ssioner, Madras [AIR 1951 SC
101], this Court, while dealing with the issue of H ndu Undivided Fam |y
and the residence of the fanmily endorsed the definition of Patanjali Sastri
J. (in the sane case before the Madras H gh Court) as foll ows:
"*Control and managenent’ signifies, in the

present context, the controlling and directive
power, ‘the head and brain’ as it is sonetines
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called, and ‘situated” inplies the functioning of
such power at a particular place with sone
degree of permanence, while ‘wholly’ would
seemto recognize the possibility of the seat of
such power being divided between two distinct

and separated places."

In that case, this Court, while dealing with the definition contained
in Section 4 of the Income Tax Act was nmainly concerned with a Hi ndu
Undi vi ded Family and not-a Conpany. Furthernore, in the findings of
Patanjali 'Sastri, J., there is a direct reference to "sone degree of

per manence".

A difficulty/in having a clear definition of domcile has been
noticed by this Court (albeit in a different context) in Central Bank of

India Ltd. v. Ram Narain [AI R 1955 SC 36] stating:

"Witers on Private International Law are agreed
that it is inpossible to lay down an absolute definition
of "domicile". The sinplest definition of this
expressi on has been given by Chitty, J. in Craignish
v. Craignish wherein the | earned Judge said:

"That place is properly the donmicile of a person
in which his habitation is fixed wi thout ‘any present

i ntention of renoving therefrom"

But even this definition i's not an absol ute one. The
truth is that the term"domcil" lends itself to
illustrations but not to definition. Be that as it my,
two constituent el enents that are necessary by
English aw for the existence of domicil are: (1) a
resi dence of a particular kind, and (2) an-intention of
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a particular kind. There nust be the factum and there
must be the aninus. The resi dence need not be
continuous but it must be indefinite, not purely
fleeting. The intention nust be a present intention to
reside for ever in the country where the residence has
been taken up. It is also a well established proposition
that a person may have no home but he cannot be

wi thout a domicil and the law may attribute to hima
domicil in a country where in reality he has not. A
person may be a vagrant as when he lives in a yacht or
wanderer from one European hotel to another, but
nevertheless the l'aw will arbitrarily ascribe to hima
donmicil in one particular territory. In order to nake
the rul e that nobody can be without a domici

effective, the l'aw assigns what is called a domcil of
origin to every person at his birth. This prevails unti
a new dom cil has been acquired, so that if a person

| eaves the country of his origin with an undoubted
intention of never returning to it again, nevethel ess
his domicil of origin adheres to himuntil he actually
settles with the requisite intention in sone other
country."

In Unit Construction Co. Ltd. (supra) on a question as to whether
subsi di ary comnpani es of -a hol di ng conpany based in South Africa woul d
be deened to be domiciled in England, it was held:

"My Lords, | do not read the reference to the
ordinary constitution of  a limted liability
conpany as evidencing/an intention to nake

any addition to the test indicated by Lord
Loreburn in the De Beers case. | think that al
Sir Raynond Evershed was saying was that, in

al nost every case, the articles of association of
alimted conpany vest the control of the
conpany in the board of directors and that
accordingly, if you found out that the board of a
conpany habitually nmet in a particular country,
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you woul d thus settle the residence of that
conpany. He plainly had not in mnd a case

such as the present, where it woul d appear that
the board of directors appointed under the
articles did not neet at all during the period
rel evant to the assessnments now i n question

nor was he expressing any opinion as to what
the right conclusion would be, if, for instance,
the control was vested not in the board but in
nmanagi ng agents. It seens to ne that, in the
circunst ances disclosed in the Case Stated, the
conmi ssioners, if the Court of Appeal were
right as to the law, mght, but for the admission
made by the appellant conpany, have been

conpel led to find that the African subsidiaries
had no resi dence anywhere. Moreover, it may
wel | be asked what the position would have

been had the business of each of the African
conpani es been conducted by their duly

appoi nted boards but, in disregard of the
articles, all the board neetings had been held in
London and all instructions had been issued
from London. Logically, if the Court of ‘Appea
were right, these neetings should be

di sregarded and the African subsidiaries could
not be held to be resident in Engl and, but
counsel for the Crown shrank from carrying his
argunent to this |ogical conclusion. Counse

for the Crown suggested that, unless the
application of Lord Loreburns principle was
made in accordance with the Court of Appeals
interpretation of it in the present case, the
consequences woul d be di sastrous and

conpani es could vary their liability by noving
control to and fro. My Lords, so they could,
even on the Court of Appeals view if they
amended the relevant articles (not a very
difficult process in the case of a hundred per
cent subsidiary). Moreover the adoption of the
interpretation of the law laid down by the Court
of Appeal could lead to the strange
consequences which | have al ready indicated.
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My Lords, | do not think that adherence to the
test laid down by Lord Loreburn and to the
application thereof which, as | think, has
hitherto been adopted nanely, that the question
where the central control actually abides is a
guestion of fact for the decision of the

conmi ssioners will lead to any di sastrous
consequences. The facts of the case before

your Lordships are nost unusual. It is surely
exceptional for a parent conmpany to usurp the
control; it usually operates through the boards
of the subsidiary conpani es, and had the
conmi ssi oners found in the present case that
that was what had in substance happened, it

may wel | be that your Lordships could not have
di'sturbed that finding. But they have found to
the contrary, and, as | have already said, it
seens to ne that there was evidence justifying
their concl usion.”

The dom cile of a conmpany being an artificial person would
depend upon the nature and purport of the statute. [ See MLeod and

Conpany Ltd. (supra)]:

In the said decision itself, however, it is noticed that the nationality
of a conpany is determned by the | aw of the country in which it is
i ncorporated and fromwhich it derives its personality. However, for the
pur pose of taxation, test of residence may not be registration but where
the conmpany does its real business and where the central nanagenent

and control exists. A distinction, thus, exists in llaw between a
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nationality and the residence. Furthernore, there exists a dispute that al
the Board neetings take place only in Malaysia. In a matter involving
determ nation of jurisdiction of a court, certainty must prevail which

cannot be deternined by entering into a dispute question of fact.

29. For the reasons aforenentioned, | amof the opinion that this Court
has no jurisdiction to nominate an arbitrator. The application is

di sm ssed with costs. Counsel’s fee assessed at Rs. 50, 000/ -.

[ S.B. Sinha]

New Del hi
May 14, 2008
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