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JUDGVENT:
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In both these appeals, the constitutional validity of Sections 269SS and
271D of the Income Tax Act, 1961 (for short, "the Act"), i s chall enged. In
Crimnal Appeal No. 601 of 1992, the |earned Single Judge of the Madras Hi gh
Court quashed the prosecution-initiated agai nst the respondent by hol di ng that
Section 269SS is violative of Article 14 of the Constitution and, therefore, the
prosecution initiated agai nst the respondent was not legal. The learned Single
Judge granted certificate under Article 134A of the Constitution and the present
appeal has been filed by the Departnent.

In Civil Appeal No. 4478 of 2000, the appell'ant had chal |l enged the
constitutional validity of Sections 269SS and 271D of 'the Act before the Hi gh
Court. The | earned Single Judge dismssed the wit petition. Ther eupon the
appel l ant filed an appeal before the Division Bench. The 'Divi sion Bench in Wit
Appeal No. 5447 of 1999 affirned the order of the learned Single Judge. The
judgnent of the Division Bench is now challenged before us in this appeal

Section 269SS was inserted in the Incone Tax Act by Finance Act 1984
with effect from1.4.1984, but the sane was made operative from1.7.1984. The
I ncome Tax Departnent, in course of searches carried out by themfromtine to
time recovered | arge amounts of unaccounted cash fromcertain tax payers and
often the tax payers gave explanation for their unaccounted cash to the effect
that they had borrowed | oans or received deposits nade /by other persons.
Sonetinmes, it was noticed, that the unaccounted i ncone was al so brought into
t he books of accounts in the formof |oans and deposits and | ater 't hey would
obtain confirmatory letters from other persons in support of their explanation
The Departnent was not able to unearth the source of such unaccounted cash.
Therefore, in order to plug the | oopholes and to put an end to the practice of
giving fal se and spurious explanation by tax payers, a new provi'si on was
inserted in the Incone Tax Act debarring persons fromtaking or accepting from
any other person any | oan or deposit otherw se than by account-payee cheque or
account - payee bank draft, if the amount of such |loan or deposit or the aggregate
amount of such loan or deposit is Rs.10,000/- or nore. The amount of
Rs. 10, 000/ - was |l ater revised as Rs.20,000/- with effect from 1. 4.1989.

Section 269SS of the Act 1981 reads as follows:
"S. 269SS. Mdde of taking or accepting certain | oans and

deposits No person shall, after the 30th day of June, 1984, take .
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or accept from any other person (hereafter in this section referred
to as the depositor) any | oan or deposit otherw se than by an
account payee cheque or account payee bank draft, if

(a) the ampbunt of such [ oan or deposit or the aggregate anount
of such | oan and deposit; or

(b) on the date of taking or accepting such |oan or deposit, any
| oan or deposit taken or accepted earlier by such person fromthe
depositor is remaining unpaid (whether repaynment has fallen due

or not), the ampunt or the aggregate anount renaining unpaid; or

(c) the anpunt or the aggregate anount referred to in clause
(a) together with the amount or the aggregate anount referred to in
cl ause (b),

is twenty thousand rupees or nore:
Provi ded that the provisions of this section shall not apply to any

| oan or deposit taken or accepted from or any |oan or deposit taken
or accepted by---

(a) CGover nent ;

(b) Any banki ng company, post office savings bank or

cooperative bank;

(c) Any corporation established by a Central, State or Provincia
Act ;

(d) Any Covernment comnpany as defined in-section 617 of the

Conpani es Act, 1956 (1 of 1956)

(e) Such other institution, association or body or class of
institutions, associations or bodies which the Central Government

may, for reasons to be recorded'in witing, notify in this behalf in
the Oficial Gazette:

Provided further that the provisions of this section shall not apply
to any |l oan or deposit where the person fromwhomthe 'l oan or
deposit is taken or accepted and the person by whomthe | oan or
deposit is taken or accepted are both having agricultural incone

and neither of them has any income chargeable to tax under this

Act .
Expl anati on----For the purposes of this section ---
(i) "banki ng conmpany" mneans a conpany to whi ch the Banking

Regul ation Act, 1949 (10 of 1949) applies and includes any
bank or banking institution referred to in section 51 of that Act;

(ii) "co-operative bank" shall have the neaning-assigned to it in
Part V of the Banking Regul ation Act, 1949 (10 of 1949);

(iii) "l oan or deposit" means |oan or deposit of noney."

Section 276DD was inserted in the Act by the Finance Act, 1984 which
canme into effect from1.4.1984 and which reads as under

"S. 276DD. Failure to conply with the provisions of section
269SS --- If a person takes or accepts any |oan or deposit in
contravention of the provisions of section 269SS, he shall be

puni shabl e with inmprisonment for a termwhich my extend to two
years and shall also be liable to fine equal to the anount of such
| oan or deposit.".
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Subsequently, Section 271D, which is the penal clause in the Act which

provides for inposition of penalty for failure to conply with the provisions of
Section 269SS was introduced with effect from1.4.1989 onitting Section

276DD with effect fromthe sanme date. In the original Section 276DD, in case
of imposition of punishnent, the termof inprisonment was al so prescribed
which could extend to two years. But, subsequently, by the introduction of
Section 271D, the puni shmrent of inprisonnent was taken away and the failure

to conply with the provisions of Section 269SS could only be visited with a
penalty of fine equal to the ampbunt of |oan or deposit to be taken or accepted.
Section 271D as incorporated with effect from1.4.1989 reads as follows :

"271D. Penalty for failure to conply with the provisions of
section 269SS ---(1) If a person repays any deposit referred to in
section 269T otherw se than in accordance with the provisions of
that section, he shall be liable to pay, by way of penalty, a sum
equal to the amount of the deposit so repaid.

(2) Any penalty inposabl e under sub-section (1) shall be inposed
by the Deputy Comm ssioner."

The main attack agai nst Section 269SS of the Act is made on the basis
that it violates Article 14 of the Constitution. The contention of the appellant’s
counsel in civil appeal is that taking a |loan or receiving a deposit is a single
transacti on wherein-a | ender and borrower are involved and by the inpugned
Section the borrower alone is sought to be penalized and the lender is allowed to
go scot-free. It is contended that if the intention of the Legislature is to unearth
bl ack nmoney, it is really the black noney of ‘the |ender that is involved in the
transaction and, therefore, the policy behind the enactnent to find fault with the
borrower is illegal ‘and violative of Article 14 of the Constitution vis--vis the
| ender. It is also contended that classification made by Parlianent is an artificia
one and has no nexus w th the objects sought to be achieved by the enactnent.

The contention of the appellant’s counsel has no force. The obj ect of
i ntroduci ng Section 269SS is to ensure that a tax payer is not allowed to give
fal se explanation for his unaccounted noney, or if he has given sonme false
entries in his accounts, he shall not escape by giving false explanation for the
sane. Duri ng search and sei zures, unaccounted noney i's unearthed and the
tax payer would usually give the explanation that he had borrowed or received
deposits fromhis relatives or friends and it is easy for the so-called | ender also to

mani pul ate his records later to suit the plea of the tax-payer. The main object of
Section 269SS was to curb this nenace. As regards the tax legislations, it is a
policy matter, and it is for the Parlianent to decide in which manner the

| egi sl ati on shoul d be made. O course, it should stand the test of constitutiona
validity.

A Constitution Bench of this Court in S.K Dutta, |ITO vs. Lawence Singh
Ingty 68 (1968) |ITR 272 held

"It is not in dispute that taxation | aws nust also pass the test of
article 14. That has been laid down by this Court in Mopil Nair vs.
State of Kerala (1961) 3 SCR 77. But as observed by this court in
East India Tobacco Co. v. State of Andhra Pradesh (1963) 1 SCR
404, in deciding whether the taxation lawis discrimnatory or not it
is necessary to bear in mnd that the State has a wi de discretion in
sel ecting persons or objects it will tax, and that a statute i's not
open to attack on the ground that it taxes some person or objects
and not others; it is only when within the range of its selection, the
| aw operates unequally, and that cannot be justified on the basis of

any valid classification, that it would be violative of article 14. It is
well settled that a State does not have to tax everything in order to
tax sonething. It is allowed to pick and choose districts, objects,

persons, nethods and even rates for taxation if it does so
reasonably."

The above dictumapplies in full force as regards the present case. The
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obj ect sought to be achieved was to eradicate the evil practice of naking of false
entries in the account books and | ater giving explanation for the sanme. To a
great extent, the problemcould be solved by the inpugned provision

The very sane provision was earlier challenged in another wit petition
before the H gh Court of Madras and the Division Bench of the Madras Hi gh
Court had upheld the constitutional validity of Section 269SS in KR M V.
Ponnuswany Nadar Sons vs. Union of India 196 (1992) |TR 431 (Madras)
deci ded on Sept. 11, 1989. Despite this decision of the Division Bench, the
| earned Single Judge quashed the proceedings initiated against the respondent
under Section 269SS of the Incone Tax Act.

A Division Bench of the Gujarat Hi gh Court in Sukhdev Rathi vs. Union
of India 211 (1995) ITR 157 (GQuj.) also upheld the constitutional validity of
Section 269SS. Speaking for the Bench, Acting Chief Justice G T. Nanavati (as
he then was) held

"A borrower by adopting the device of giving a fal se explanation or
maki ng fal'se entries or by obtaining confirmatory letters is found
evadi ng payment of tax. Thus, the borrower as a class is found to

be indulging-in such practices. By maki ng such fal se entries or
by giving explanations or by creating false evidence, it is the
borrower who was found to be evadi ng paynment of tax. |In the case

of a lender, we fail to-appreciate how while |l ending noney by not
nmaki ng paynent by a cheque or a draft, he would evade paynent

of incone tax. Therefore, though the transaction of |oan can be
regarded as a single transaction, and the borrower and the | ender
can be said to be equal integral parts, when we viewthemfromthe
angl e of tax evasion, we find that they cannot be regarded as
equal or simlarly situated. Conpared to the class consisting of

| enders, the class consisting of borrowers can be said to be in a
position to evade tax by adopting the device, for curbing which
provi sions have been made in Chapter XX-B by inserting Section
269SS and ot her sections."

In view of the aforesaid circunstances, we do not think that Section
269SS is, in any way, violative of Article 14 of the Constitution and consequently
guashi ng of the proceedings by the |earned Single Judge of the Madras Hi gh
Court for this reason is not |egally sustainable.

Anot her contention urged by the appellant’s counsel” in Cvil Appea
No. 4478 of 2000 is that the Parlianent had no | egislative conpetence to enact
Section 269SS. The source of power for enactnent of Section 269SS is
traceable to Entry 82 in List | of the 7th Schedul e and this according to the
appel l ant’ s counsel can relate only to tax on inconme other than agricultura
i ncome and the expression "incone" in that Entry has to be interpreted according
to its natural and grammatical meaning and if that be so, the Union has no
| egi sl ative power to enact Section 269SS.

Entry 82 in List | of the 7th Schedul e reads as follows :
"Taxes on inconme other than agricultural incone."

The contention of the appellant’s counsel is that the amount which is
received as |loan or deposit need not necessarily be the "Incone™ of the tax payer
and, therefore, any legislation made by treating the |oan or deposit as "incone"
is not avalid constitutional legislation. It is settled |aw that the heads of
| egislation given in the list should not be constructed in a narrow or pedantic way.
If any legislature makes any ancillary or subsidiary provision which incidentally
transgresses over its jurisdiction for achieving the object of such legislation, it
woul d be a valid piece of |egislation. The entries in a legislative list should be
given their fullest neaning and the w dest anplitude and be held to extend to al
ancillary and subsidiary matters which can fairly and reasonably be said to be
conprehended in them It is only when a | egislature which has no power to
| egi sl at e, or the legislation is canouflaged in such a way as to appear to be
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within its conpetence when it knows it is not, then alone it can be said that the

| egislation so enacted is a colourable legislation and that there is no |egislative
conpet ence. The law relating to taxation can very well be enacted under Entry

82 in List | of the 7th Schedul e. If any legislation which intended to achieve the
collection of income tax and to make it easier and systematic is enacted, such

| egi sl ation would certainly be within the conpetence of the |egislature.

In Union of India vs. A Sanyasi Rao & O's., 219 (1996) | TR 330,
Section 44AC and 206C of the Incone Tax Act were chall enged. It was held by
this Court

"The heads of legislation in the lists should not be construed in a
narrow and pedantic sense, but should be given a large and |libera
interpretation. The word "incone" occurring in entry 82 in List | of
the Seventh Schedul e tothe Constitution should be construed
liberally and in a very wi de manner and the power to legislate wll
take in all incidental and ancillary matters including the
aut horization to make provision to prevent evasion of tax, in any
suitabl e manner."

When the principlein a statute is challenged on the ground of col ourable
| egi sl ati on, what has to be proved to the satisfaction of the Court is that though
the Act ostensibly iswithin the |legislative conpetence of the legislature in
guestion, in substance and in reality, it covers a field which is outside its
| egi sl ative conpetence [ See : Jaora Sugar MIlls (P) Ltd. vs. State of MP., AR
1966 SC 416].

Appl yi ng the above principle, it cannot be said that Section 269SS was
enacted in respect of ‘@ subject which is outside the scope of the Incone Tax Act
or that this Section relates to a topic not within the conpetence of the legislature
This Court in P.N Krishna Lal vs. Govt. of Kerala 1995 Supp. (2) SCC 187
hel d :

"An entry in the Seventh Schedule to the Constitution is not a
power given to the legislature but is a field of its |egislation. The
| egi slature derives its power under ‘Article 246 and other rel ated
articles in the Constitution. The | anguage of an entry shoul d be
given the wi dest neaning fairly capable to neet the need of the
CGovernment envi saged by the Constitution. Each general word
shoul d extend to all ancillary or subsidiary matters which can fairly
and reasonably be comprehended within it. When the vires of an
enactment is inmpugned, there is an initial presunption of its
constitutionality. |If there exists any difficulty in ascertaining the
limts of the legislative power, it nust be resolved, as far as
possi bl e, in favour of the legislature, putting the nost |ibera

construction on the legislative entry so that it is-intra vires. Nar r.ow
interpretation should be avoi ded and the construction to be adopted
must be beneficial and cover the anplitude of the power. The

broad liberal spirit should inspire those whose duty it is to interpret
the Constitution to find out whether the inpugned Act is relatable to
one or the other entries in the relevant |ist. The al | ocation of the
subjects of the entries in the respective lists is not' done by way of a
scientific or logical definitions but it is a nmere enuneration of broad
and conprehensive categories.

Therefore, we do not think that Section 269SS is either violative of Article
14 of the Constitution, or it was enacted without |egislative conpetence.

The next contention urged by the counsel for the appellant is that origina
Section 276DD is draconian in nature as penalty inposed for violation of Section
269SS is inprisonnent which may extend to two years and shall also be liable

to fine equal to the amount of |oan or deposit. This Section was subsequently
onmitted and a new Section 271D was enact ed. The penalty of inprisonment
was del eted in the new Section. The new Section 271D provides only for fine

equal to the ampbunt of |oan or deposit taken or accepted. .
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It is inmportant to note that another provision, nanely Section 273B was
al so incorporated which provides that notw t hstandi ng anyt hi ng contained in the
provi sions of Section 271D, no penalty shall be inposable on the person or the
assessee, as the case may be, for any failure referred to in the said provision if
he proves that there was reasonable cause for such failure and if the assesee
proves that there was reasonable cause for failure to take a | oan otherw se than
by account-payee cheque or account-payee denmand draft, then the penalty nay
not be | evi ed. Theref ore, undue hardship is very nuch nmitigated by the inclusion
of Section 273B in the Act. |If there was a genuine and bona fide transaction
and if for any reason the tax payer could not get a | oan or deposit by account-
payee cheque or demand draft for some bona fide reasons, the authority vested
with the power to inpose penalty has got discretionary power.

In that view of ‘the nmatter, we do not think that Section 269SS or 271D or
the earlier Section 276DD is unconstitutional on the ground that it was draconi an
or exproprietory in nature

In view of the foregoing, Cimnal Appeal No. 601 of 1992 is allowed and

the i npugned judgnent is set aside. Cvil Appeal No. 4478 of 2000 is without
any merit-and di sm ssed, however, wi thout costs.

J
( RP. Sethi )

J
( K G Bal akri shnan )

May 3, 2002.
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