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PETI TI ONER
ALLAHABAD BANK

Vs.

RESPONDENT:
CANARA BANK & ANCTHER

DATE OF JUDGVENT: 04/ 04/ 2000

BENCH
M J. Rao, N.S. Hegde

JUDGVENT:

M JAGANNADHA RAQ, J.
Leave granted.

The case raisesissues relating to the inpact of the
provisions of the /Recovery of Debts  due to Banks and
Financial Institutions Act, 1993 (hereinafter called the RDB
Act ) on the provisions of the Conpani es Act, 1956. The
i mediate dispute before us is between two nationalised
Banks, the Allahabad Bank (appellant) on the one hand which
has obt ai ned a simle noney decree agai nst the
debtor-conpany (Ms M S. Shoes (East) Co. Ltd. from the
Debt Recovery Tribunal at Del hi under the RDB Act and the
Canara Bank on the other, whose claimas a secured creditor
is still pending before the sane Tribunal at Del hi | agai nst
the same conpany. The All ahabad Bank has appeal ed before us
agai nst an order passed by the |earned Conpany Judge under
sections 442 and 537 of the Conpanies Act, (in a winding up
petition by Ranbaxy Ltd.) staying the sale proceedi ngs taken
out by the Al ahabad Bank before the Recovery Oficer under
the RDB Act. Applications for wi nding up the  defendant
conpany are pending in the Delhi H gh Court. As yet no
winding up order has been passed nor a provi'si onal
liquidator appointed as contenplated by section 446(1).
Poi nt has been raised by the respondent - Canara Bank  t hat
the appel l ant Al | ahabad Bank is obliged to seek | eave of the
Conpany Court under the Conpanies Act, 1956 and the Conpany
Court can stay these proceedi ngs as aforesaid under Sections
442 and 537 for the ultimate purpose of deciding the
priorities, in the wevent of a winding up order or /other
order appointing a provisional |iquidator being passed under
section 446(1) of the Conpanies Act, 1956. After the
appel l ant obtai ned decree fromthe Debt Recovery Tribunal
some properties of the conmpany have been sold by the
Recovery O ficer. Appel l ant contends that the Tribuna
under the RDB Act can itself deal with the question of
appropriation of sale proceeds in respect of sales of the
conpany properties held at the instance of the appellant and
the priorities and that the appellant alone is entitled to

all the suns so realised. The matter was argued and
j udgrment was reserved. Thereafter, our attention was
invited by the |earned counsel for the respondent - Canara

Bank to the Amendi ng Ordi nance(Ordinance 1 of 2000) which
came into force with effect from17.1.2000. The effect of
the Ordinance and in particular section 19(19) then fell for
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consi der ati on. Question of distribution of the sal e
proceeds by Conpany Court/Tribunal and nethod of working out
priorities anobng creditors was argued. The facts of the
case are as follows: The appellant Bank filed O A No.109 of
1995 before the Debt Recovery Tribunal, Del hi under section
19 of the RDB Act, 1993 for recovery of Rs.21,49, 29,520 and
a sinple noney decree was passed on 13.1.1998 with interest
at 18% and interest tax levy at 0.75%p.a. Recovery Case
(RCNo.9 of 98) was filed by the Allahabad Bank for
recovery before the Recovery Oficer. The debtor Conpany
filed appeal No.270 of 1998 before the appellate Tribuna

and there was no stay inasnmuch as there was default in
deposit of the noney directed to be deposited. O A No.784
of 1996 was filed by the Canara Bank al so under the RDB Act
in the Debt Recovery  Tribunal, Delhi for a decree for
Rs. 14, 40, 05,982.98 plus interest and it was said that a sum
of about Rs.25 crores was due fromthe sane conpany. The
said O A, of Canara Bank is pending in the Delhi Tribuna

under 'the RDB Act. The Canara Bank filed interlocutory
applicati'on” before the Recovery O ficer for inpleadnment in
the said recovery case of the appellant, viz., R C 9/98
seeking pro-rata distributionof sale proceeds from auctions
of the debtor conmpany’ s properties. The appellant Bank
resi sted the sane contendi ng that inasmuch as no orders have
been passed in favour of the Canara Bank in its claimfiled
before the Delhi Tribunal against the sanme conpany, there
was no question of inpleading the Canara Bank. As regards
proportionate disbursement of sal e proceeds, it was observed
that that question was premature and that the  said issue
could be considered after sal e proceeds were received by the
Tri bunal . These applications were dismssed on  28.9.98.
The property of the debtor conpany situated at  Village
Kherki Daula, adneasuring Ac 32.64 was sold on 8.1.99 for
Rs. 2, 30, 11, 200. The sale was confirmed on 16.2.99 by the
Recovery O ficer. Property of the Conmpany at village
Dundahera admeasuring Ac 4.23 was also sold on 15.1.99 for
Rs. 3,17, 34, 375, but the Recovery O ficer declined to confirm
that sale and directed fresh auction and the appell ant Bank
filed WP. under Articles 226, 227. Canara Bank then filed
applications in the Debt Recovery Tribunal under section 22
of the RDB Act in January, 1999 seeking stay of  recovery
proceedings in RC No.9/98. They were heard on 25.2.99,
adjourned to 3.3.99 then to 5.3.99. On 5.3.99, the counse

for Canara Bank informed the Recovery O ficer that it ~had
filed Conpany application No.296 of 1999 in Conpany Petition
No. 141/ 95 (being a winding up petition filed by Ranbaxy Ltd.
against M S.Shoes Co.) wunder sections 442, 537 of the
Conpanies Act for stay of the appellant’s Recovery Case, RC
No. 9/ 98. The said CA 296/99 was filed by Canara Bank in CP
141/ 95 wunder section 442 and section 537 of the Conpanies
Act seeking stay of RC 9/98 and for staying sal es of assets
of conmpany by the appellant Bank. Later on Canara Bank
filed CA 323/99 again under section 442 and section 537 for
simlar reliefs as in CA 296/99. On 9.3.99, the |earned
Conpany Judge passed the inmpugned order in CA 323/99 under
section 442 read wth section 537 of the Conpanies Act
staying the further sale of assets of the Conpany in RC 9/98
in QA 109/95 and al so restraining di sbursenent of nonies
already realised in other sales. It is against the above
order dated 9.3.99 that this appeal has been preferred.
(While narrating the facts, we have not referred to a nunber
of other proceedi ngs taken out by the debtor- conmpany before

various Courts to stall the sales. In fact allegations have
been nmade that the action of the Canara Bank in trying to
stall sales - which are being held at the instance of the
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Al | ahabad Bank - was i nt ended to benefit t he
debt or - conpany. These allegations were, of course, denied by
the Canara Bank. W shall refer to sonme subsequent events
which took place during the pendency of this appeal. On
14.5.99 this Court passed an order in favour of the
Al | ahabad Bank directing that the sale of the debtor
conpany’s property in shed No.15 to go on but that the sale
proceeds be not distributed. Unfortunately, the sale was
not held for quite sone tine due to an omi bus stay order
dated 29.6.99 passed by the Tribunal at Delhi. That order
was stayed by the Appellate Tribunal, Bonbay on 29.6.99.
The sale did not take place even by 7.1.2000. This Court
then issued further orders on 7.1.2000 for sale of the
conpany’s property in Shed No.15. Thereafter, sale of
I ndustrial Shed No. 15/ Category-11 under SFS at Rohtak Road,
I ndustrial Conpl ex, New Del hi-110005 was hel d on 28. 1. 2000.
(The raw material and machi nery in the shed which were said
to have been nortgaged to Canara Bank were renoved and

segr egat ed. An order was passed that an inventory be
prepared and to renove the pledged property). It appears
the sale proceeds of about Rs. 20 lakhs are in deposit in
this Court. Now, the position is that sone sale proceeds

are in deposit in the Tribunal and sone in this Court, all
such sal es having been held at the instance of the appellant
Bank al one. Questions have been rai sed by the respondent as
to whether the Tribunal <can entertain proceedings for
recovery, execution proceedings, and also for distribution
of nonies realised by sales of properties of a conpany
agai nst which w nding up proceedings are pending, whether
leave is necessary and as to which Court is to “distribute
the sale proceeds and according to what priorities anong
various creditors? In this appeal, Sri Soli Sorabjee, the

| earned Attorney General for India appearing for the
appel l ant, Al l ahabad Bank has subnmitted that the RDB Act of
1993 is a special statute intended for expeditious
adjudi cation and recovery of debts due to banks and
financi al institutions and it cont ai ns two cruci a
provi si ons. One of themis section 18 which ousts the

jurisdiction of all Courts or other authorities (except the
Supreme Court and the Hi gh Court exercising  powers under
Articles 226, 227) in relation to matters covered by section
17 and that section 17 covers the entire procedure fromthe
filing of an application under section 19, to t he
‘adjudication” and ‘recovery’. These matters are taken out
from the purview of the Conpanies Act, including sections
442, 537 and section 446 of the said Act. The proceedings
under the RDB Act cannot be stayed by the Conpany Court nor
can they be transferred to the Conpany Court. « No | eave of
the Conmpany Court is necessary either for the filing of the
QA for adjudication of the debt nor for executing the decree
passed by the Tribunal. Section 34(1) gives overriding
effect to the provisions of the Act save as provided in
section 34(2). Section 34(2) as anended by Odi nance 1/2000
proceedi ngs saves only six statutes fromthe purview of
section 34(1). The Conpanies Act, 1956 is not one of them
Hence, the RDB Act, 1993 overrides sections 442, 537 and
al so section 446 of the Conpanies Act. It is contended that
even otherwi se section 446 cannot be invoked in this case
because there is no winding up order nor an order appointing

a provisional liquidator so far. So far as principles
under | yi ng section 73 CPC are concerned, even i f
applicable,- on facts, they are not attracted before the

Tri bunal since no decrees have been obtai ned fromany G vi
Court or Debt Recovery Tribunal by the Canara Bank
(respondent) nor any steps as visualised by section 73 have
www.taxcode.in
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been taken by the Canara Bank. It is urged that Courts nust
interpret the RDB Act of 1993 so as to subserve the purpose
of realisation of thousands of crores of Bank funds which
are due. The legislature intended to avoid the long drawn
proceedings in the Gvil Court as well as under section 442
and 446 and 537 of the Companies Act and this is now clear
from section 19(19) as re-enacted by O dinance 1/2000 which
permts even the working out of priorities by the Tribunal

Several rulings of this Court and of Hi gh Courts under
various other statutes have been cited before us and we
shall refer to them at the appropriate stage. It is
submitted that the appellant Bank having got a decree and
having got the properties sold is solely entitled to the
entirety of these proceeds and there is no question of the
appel l ant sharing the sale proceeds with others nor is it
necessary to wait till the Canara Bank gets a decree inits
O A pendi ng before the Del hi  Tribunal . | mport ant
subm ssions have been made by the | earned Attorney GCenera

as to the effect of section 19(19) introduced by O dinance
1/ 2000, it i's contended by the | earned Attorney CGeneral that
only section 529A of the Conpanies Act is attracted and that
too for a limted purposeif a question of "workman's
portion" is involved: No such question has arisen so far.
Hence no other provision of the Conpanies Act, nmuch |ess
section 529(1) or /(2) are attracted. |In the Conpany Court,
any secured creditor who has not stood out of wi nding up but
wants to cone before the Conpany Court has to give up his
security and prove his debt before the liquidator to seek
di vidends as per theinsolvency rules mentioned in section
529(1), read wth sections 45 to 50 of ~the Provincia

I nsol vency Act and stand in the queue along wth al

unsecured creditors wunder section 529(2). Even t hat
procedure is applicable only in respect of any ' nonies
realised by the Conmpany Court and not by the Tribunal. The
[imted extent to which secured creditors can claimpriority
under the RDB Act is as limted by section 19(19) of the RDB
Act and this is covered by section 529A alone read wth
sub-clause (c) to the proviso to section 529(1). The effect
of these provisions is that if any nonies are realised by
Canara Bank by standing outside winding up and if any part
of such realisations of the Canara Bank are taken away by
the liquidator for payment to worknen, only to the extent of
such "workmen's portion", can the Canara Bank have priority
over other creditors. Oherw se, Canara Bank cannot invoke
Section 529(1), (2) and that too before the Tribunal- On
the other hand, |earned counsel for the Canara Bank Sr

Y. P.Narula has submtted that when a winding up petition is
pending in the Conmpany Court, it is necessary that the |eave
of the Conpany Court is obtained for obtaining a -decree
before the Tribunal or for execution before the Recovery
Oficer. Sections 442, 446, 537 applied even to proceedi ngs
under the RDB Act. Leave is necessary under section 537
even if no wnding up order is passed. It is therefore
necessary to stay the sale proceedings before the Recovery
Oficer or the distribution of sale proceeds. The Conpany
Court alone can sell the properties of the Conpany in the
wi nding up proceedings. The recovery proceedi ngs nust be
stayed and then the proceedi ngs nmust be transferred to the
Conpany Court and thereafter, once the proceeds of sale come
before the Conpany Court, the said Court alone will have to
distribute the nonies according to priorities as nentioned
in sections 446(2)(d), 529, 529A and 530 etc. The Canara
Bank is also a nationalised bank and nerely because the
Al | ahabad Bank has been able to get a decree fromthe Debt
Recovery Tribunal earlier than the Canara Bank, under the
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RDB  Act, the Allahabad Bank can not be allowed to
appropriate the entire sale proceeds recovered by it. Even
if the Canara Bank has only a ‘claim and not a decree - in
view of section 2(g), its security has preference. Unli ke
section 73 CPC, section 446 does not require a decree and it
is sufficient to prove a debt before the |iquidator.

Alternatively, it is submtted that even before the Tribuna

section 73 CPC and also section 529(1) and (2) of the
Conpanies Act read wth sections 529A, 530 etc. are
attracted for purposes of distribution of the sale proceeds
and working out priorities, assuming that jurisdiction of
the Conpany Court is excluded in so far as recovery of debts
due to Banks and financial institutions are concerned. From
the aforesaid contentions; the follow ng points arise for
consi derati on: (1) Wether in respect of proceedi ngs under
the RDB Act at the stage of adjudication for the noney due
to the Banks or financial institutions and at the stage of
execution for recovery of nonies under the RDB Act, the
Tri bunal ~‘and the Recovery Oficers are conferred exclusive
jurisdiction in-their respective spheres? (2) Wether for
initiation of various proceedi ngs by the Banks and financia

institutions under the RDB Act, |eave of the Conpany Court
i S necessary under Sections 537 before a winding up order is
passed agai nst the Conpany or before provisional |iquidator
is appointed under section 446(1) and whether the Conpany
Court can pass orders of stay of proceedings before the

Tribunal, in exercise of powers under section 4427 (3)
Whet her after a winding up order is passed under Section 446
(1) of the Conpany Act or a -provisional liquidator is

appoi nted, whether the Conpany Court can stay proceedi ngs
under the RDB Act, transfer themto itself and-also decide
gquestions of liability, execution, and priority under
section 446 (2) and (3) read with sections 529, 529A and 530
etc. of the Conpani es Act or whether these questions are
all wthin the exclusive jurisdiction of the Tribunal? (4)
VWhether, in case it is decided that the distribution of
nonies is to be done only by the Tribunal, the provi'sions of
section 73 CPC and sub- clause (1) and (2) of section 529,
section 530 of the Conpanies Court also apply - apart from
section 529A - to the proceedi ngs before the Tribunal under
the RDB Act? (5) Wether in view of provisions in section
19(2) and 19(19) as introduced by O dinance 1/2000, the
Tribunal can pernit the appellant Bank al one to appropriate
the entire sale proceeds realised by the appellant except to
the limted extent restricted by section 529A? Can the
secured creditors |ike the Canara Bank cl aimunder ~ section
19(19) any part of the realisations made by the Recovery
Oficer and is there any difference between cases where the
secured creditor opts to stand outside the wi nding up and
where he goes before the Conpany Court? (6) Wiat is the
relief to be granted on the facts of the case since the
Recovery O ficer has now sold some properties of the conpany
and the nmonies are lying partly in the Tribunal or partly in
this Court? Points 1: This point concerns the question as
to the exclusive jurisdiction of the Tribunal and the
Recovery O ficer in their respective spheres. The RDB Act
is, as disclosed by its preanble, an Act to provide for the
establishment of Tribunals for expeditious adjudication and
recovery of debts due to banks and financial institutions.
The said Act is the result of two Reports, one of 1981 of a
Conmittee headed by Sri T. Tiwari and the other by a
Conmittee headed by Sri M Narasinmhamin 1991. As on
30.9.90, nore than 15 Iakh cases filed by public sector
Banks and about 304 cases filed by financial institutions
were pending in various civil courts, and recovery of debts
www.taxcode.in
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to Banks in a sumof Rs.5622 crores and to financia

institutions in a sumof Rs. 391 crores, was held up. That
was the i medi ate cause for the passing of the Act. Under
sub-clause (4) of Section 1 of the RDB Act, it is stated
that the Act will not apply if the debt due is |less than Rs.
10 |lakhs or such other anmount as may be notified. Secti on
2(d) defines 'Banks’ as including (i) Bank Conpanies, (ii)
corresponding new banks, (iii) State Bank of India, (iv)
subsidiary Banks and (v) Regional Rural Banks. ' Banki ng
Conpany’ is defined in Section 2(e) and ' Correspondi ng New
Bank is defined in Section 2(f) and it refers to Section
5(da) of the Banking Regul ation Act, 1949. d ause (da) of
Section 5 of the Banking Regulation Act, 1949, defines
"corresponding new banks’' as Banks constituted wunder the
Banki ng Conpani es ( Acqui si tion and Transfer of
Undert aki ngs) Act, 1970 -and Section 3 of the Banking
Conpani es ( Acquisition and Transfer of Undertakings) Act,

1980. About 20 nationalised banks have come wunder the
purview of RDB Act. Section " 2(h) defines 'financial
institutions and refers to public financial institutions

falling wthin Section 4A of the Conpanies Act, 1956 -
namely (i) the Industrial Credit and | nvestnent Corporation
of India Ltd; (ii) the Industrial Finance Corporation of

I ndi a; (iii) the Industrial Devel opnent Bank of |India;
(iv) the Life Insurance Corporation of India and (v) the
Unit Trust of India. Oher financial ~institutions since

notified are large in nunber. Section 2(g) as amended by
Ordi nance 1/2000 'defines 'debt’ as meaning any liability
which is "clained" ‘as due fromany person to a Bank or
financial institutions. It “includes the liability and
interest in cash or otherw se, whether secured or unsecured
or whether payable wunder a decree or order of any civi

Court or otherwi se and subsisting, and legally recoverable
on, the date of the applicationfiled to the Tribunal

Exclusive Jurisdiction of the Tribunal under Sections 17 18
and 25 of the RDB Act: (i) adjudication, (ii) execution The
initial questionis as to the jurisdiction of the /Tribuna
under Sections 17 and 18 of the RDB Act in the nmatter
passing the order of adjudication and to what extent it is
excl usi ve. The next question ~ wll be whether t he
jurisdiction of the Recovery Oficer is also exclusive for
purposes of execution of the adjudication order passed by

the Tribunal. (i)adjudication by Tri bunal : Does the
Tri bunal have exclusive jurisdiction? W shall refer to
Sections 17 and 18 in Chapter Il of the RDB Act whi ch dea
with adjudication of the debt. "Section 17: Jurisdiction,

powers and authority of Tribunals - (1) A Tribunal shal

exercise, on and fromthe appointed day, the ‘jurisdiction

powers and authority to entertain and decide applications
from the banks and financial institutions for recovery of
debts due to such banks and financial institutions. (2) An
Appel l ate Tribunal shall exercise, on and fromthe appointed
day, the jurisdiction, powers and authority to entertain
appeal s agai nst any order made, or deened to have been nade,
by a Tribunal under this Act . Section 18: Bar - of
Jurisdiction- On and fromthe appointed day, no court or
other authority shall have, or be entitled to exercise, any
jurisdiction, powers or authority ( except the Supremne
Court, and a H gh Court exercising jurisdiction under
Article 226 and 227 of the Constitution) in relation to the

matters specified in Section 17." It is clear from Section
17 of the Act that the Tribunal is to decide t he
applications of the Banks and Financial Institutions for

recovery of debts due to them W have already referred to
the definition of ’'debt’ in Section 2(g) as anended by .
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Ordi nance 1/ 2000. It includes “clains" by Banks and
financial institutions and includes the liability incurred
and also liability under a decree or otherw se. In this
context Section 31 of the Act is also relevant. That
section deals with transfer of pending suits or proceedings
to the Tribunal. 1In our view, the word ’'proceedings’ in

Section 31 includes an ’'execution proceedings’ pending
before a GCivil Court before the conmencenent of the Act.
The suits and proceedi ngs so pending on the date of the Act
stand transferred to the Tribunal and have to be di sposed of

"in the same manner" as applications under Section 19. In
our opinion, the jurisdiction of the Tribunal in regard to
adjudication is exclusive. The RDB Act requires the

Tri bunal alone to decide applications for recovery of debts
due to Banks or financial institutions. Once the Tribuna
passes an order that the debt is due, the Tribunal has to
issue a certificate under Section 19(22)(fornerly under
section 19(7)) to the Recovery O ficer for recovery of the
debt specified in the certificate. The question arises as
to the neaning of the word 'recovery’ in Section 17 of the
Act . It _appears to us that basically the Tribunal is to
adjudicate the liability of the defendant and then it has to
issue a certificate under Section 19(22). Under Section 18,
the jurisdiction of ‘any other court or authority which would
otherwise have had jurisdiction but for the provisions of
the Act, 1is ousted and the power to adjudicate wupon the
liability is exclusively vested in‘the Tribunal. (This
exclusion does not however apply to the jurisdiction of the
Supreme Court or of a H gh Court exercising power under
Articles 226 or 227 of the Constitution). This is the
effect of Sections 17 and 18 of the Act. ~We hold that the
provisions of Sections 17 and 18 off the RDB Act are
exclusive so far as the question of adjudication of the
liability of the defendant to the —appellant Bank is

concer ned. (ii) execution of Certificate by Recovery
Oficer: Is his jurisdiction exclusive Even in regard to
‘execution’, the jurisdiction of the Recovery Oficer is
excl usi ve. Now a procedure has been laid down in the Act

for recovery of the debt as per the certificate issued by
the Tribunal and this procedure is contai ned in Chapter V of
the Act and is covered by Sections 25 to 30. It -is not the
intendment of the Act that while the basic liability of the
defendant is to be decided by the Tribunal under Section 17,

the Banks/Financial institutions should go to the Gvi

Court or the Conpany court or sone other authority outside
the Act for the actual realisation of the anopunt. The
certificate granted under Section 19(22)  has, in our
opinion, to be executed only by the Recovery Oficer. No
dual jurisdictions at different stages are contenpl ated.

Further, section 34 of the Act gives overriding effect to
the provisions of the RDB Act. That section ‘reads as
fol | ows: "Section 34 (1): Act to have over-riding effect-
(1) Save as otherw se provided in sub- section (2), the
provisions of this Act shall effect notw thstandi ng anything
i nconsistent therewith contained in any other law for the
time being in force or in any instrunment having effect by
virtue of any law other than this Act. (2) The provisions
of this Act or the rules nmade thereunder shall be in
addition to, and not in derogation of, the Industria
Fi nance Corporation Act, 1948 ( 15 of 1948), the State
Financial Corporations Act, 1951 ( 63 of 1951), the Unit
Trust of India Act, 1963 ( 52 of 1963), the Industria
Reconstruction Bank of India Act, 1984 ( 62 of 1984) and the
Si ck Industrial Conpanies ( Special Provisions ) Act, 1985 (
1 of 1986)." The provisions of section 34(1) clearly state
www.taxcode.in
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that the RDB Act overrides other laws to the extent of
"inconsistency’. In our opinion, the prescription of an
exclusive Tribunal both for adjudication and execution is a
procedure clearly inconsistent with realisation of these
debts in any other manner. There is one nmore reason as to
why it must be held that the jurisdiction of the Recovery
Oficer is excl usi ve. The Ti war i Committee  which
recormended the constitution of a Special Tribunal in 1981
for recovery of debts due to Banks and financi a
institutions stated in its Report that the exclusive
jurisdiction of the Tribunal rmust relate not only in regard
to the adjudication of the liability but also in regard to

the execution proceedings. It stated in Annexure Xl of its
Report that all "execution proceedings" nmust be taken up
only by the Special Tribunal under the Act. In our opinion

in view of the special procedure for recovery prescribed in
Chapter V of the Act, and section 34, execution of the
certificate is also within the exclusive jurisdiction of the
Recovery /O ficer. ~Thus, the adjudication of liability and
the recovery of the ampunt by execution of the certificate
are respectively wthin the exclusive jurisdiction of the
Tribunal and the Recovery Oficer and no other Court or
authority much less the Civil Court or the Conmpany Court can
go into the said questions relating to the liability and the
recovery except as provided in the Act. Point 1 is decided
accordi ngly. Points 2 and 3: Does the Act override the
provisions of Sections 442 and 537 and Section 446 of the
Conpany Act? These points deal with the question whether
the Conpany Court can stay proceedings before the Tribuna
or the Recovery Oficer under section 442 and whether the
said court can stall proceedings under section 537 unless
| eave is obtained. Question also arises in regard to
‘priorities’ under section 446(2)(d), read wth 'sections
529, 529A, 530 of the Conpanies Act and whether the Conpany
Court alone can distribute and decide priorities anmpng
creditors or whether the Tribunal can do this in view of
section 19(19) of the RDB Act, ‘as introduced by Odinance 1
of  2000. It is necessary first to refer to Sections 442,
537 and then to 446(1)(2) and 446(3). of the Conpani es Act.
Sections 442 and 537 deal with situations before the passing
of a winding up order. Under section 442, at any tine after
the filing of a winding up petition and before the passing
of a wnding up order, the Conpany, or any creditor or
contributors my apply for stay of suits or proceedings
before the High court/supreme Court and for this purpose
file an application in those Courts. |[If, they are  pendi ng
in other courts, applications may be filed in the Conpany
court to stay those proceedings and the said Courts where
applications are filed can stay the suits or proceedings.
Under section 537, where any Conpany is bei ng wound-up by or
subject to the supervision of the Court, any attachnent,
di stress or execution put in force, without |leave of the
Conpany Court, against the estate or effects of the Conpany,
after the conmencement of the wi nding up, or any sale held -
without the |eave of the Court, if any of the properties or

effects of the Conmpany, after such comrencenent, shall be
voi d. Nothing in this section applies to any proceedings
for the recovery of any tax or inport or any dues payable to
the governnent. After a winding up order is passed,
provi si ons of section 446 become applicabl e. Under
sub-clause (1) of section 446, when a winding up order is
passed or the official |iquidator is appointed as a
provisional liquidator, no suit or other |egal proceeding
shall be comrenced, or if pending at the date of wi nding up

order, shall be proceeded w th agai nst the company, except by .
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| eave of the Court and subject to such terns as the Court
may inpose. Under sub-clause (2), the Conpany court shall

notw t hstandi ng anything contained in any other |aw for the
time being inforce, have jurisdiction to entertain, or
di spose of (a) any suit or proceeding by or against the
Conmpany (b) any claim made by or against the Conpany
(including clainms by or against any of its branches in
India); (c) any application nade under section 391 by or in
respect of the Conpany; (d) any question of priorities or
any other question whatsoever, whether of |law or fact, which
may relate to or arise in course of the winding up of the
Conpany. This provision applies whether such suit or
proceeding has been institutes, or is instituted, or such
clains or question has arisen or arises or such application
has been nmade or is made before or after the order for the
wi ndi ng up of the Conpany, or before or after t he
commencenment of the Conpanies (Amendrent) Act, 1960.
Sub-clause (3) of section 446 is inportant. It states that
any suit or proceeding by or against the Conmpany which is
pendi ng i'n any Court other than that in which the w nding up
of the Conpany if proceeding, may, notw thstandi ng anything
contained in any other law for the tine being in force, be
transferred to and disposed of by that Court. Question of
| eave and control ‘by the Conmpany Court: Learned Attorney
General has, in this connection, relied upon Danji Val]j

Shah & Another vs. /Life Insurance Corporation of India &
O hers [1965 (3) SCR 665 = AIR 1966 SC135] ‘to contend that
for initiating and continuing proceedings under the RDB Act,
no |eave of the Conpany court i's necessary under section
446. In that case, a Tribunal was constituted under the
Life Insurance Corporation Act, 1956. CQuestion was whet her
under section 446 of the Conpanies Act, 1956, the said
proceedi ngs could be stayed and | ater be transferred to the
Conpany court and adjudicated inthat Court. It was held
that the said proceedings could not be transferred. Section
15 of the Life Insurance Corporation Act, 1956 - which we
may say, roughly corresponds to section 17 of the RDB Act -
enabled the Life Insurance Corporation of India to file a
case before a special Tribunal and recover various anounts
from the erstwhile life insurance conpanies in certain
respects. Section 41 of the LIC Act conferred  excl usive
jurisdiction on the said Tribunal just like section 18 of
the RDB Act, 1993. There the Conpany was ordered “to be
wound up by an order of the Conpany court passed under
section 446(1) on 9.1.1959. The claimwas filed by the LIC
agai nst the Conpany before the Tribunal and its Directors in
1962. The respondents before the Tribunal contended that
the claimcould not have been filed in the Tribunal w thout
the |eave of the conmpany court under section 446(1). Thi s
Court rejected the said contention and held that though the
purpose of section 446 was to enable the conpany court to
transfer proceedings to itself and to di spose of the suit or
proceedings so transferred, unless the Conpany Court had
jurisdiction to decide the questions which were raised
before the LIC tribunal, there was no purpose of requiring
| eave of the Company Court or pernitting transfer. It was
held by this Court: "In view of section 41 of the LIC Act,
the Conmpany Court has no jurisdiction to entertain and
adj udi cate wupon any matter which the Tribunal is enmpowered
to decide or determ ne under that Act. It is not disputed
that the Tribunal has jurisdiction under the Act to
entertain and decide matters raised in the petition filed by

the corporation wunder section 15 of the LIC Act. It nust
follow that the consequential provisions of sub-section (1)
of section 446 of the Conpanies Act will not operate on the
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proceedi ngs which be pending before the Tribunal or which
may be sought to be conmenced before or." Just as the
Conpany Court was held inconpetent to stay or transfer and
decide the clainms nade before the LIC Tribunal because the
Conpany Court could not decide the clains before the LIC

Tribunal, the said Court cannot, in our view, decide the
clainme of Banks and financial institutions. On the sane
parity of reasoning as in Danji Valji Shah's case, there is

no need for the appellant to seek | eave of the Conpany Court
to proceed with its claimbefore the Debt Recovery Tribuna

or in respect of the execution proceedings before the
Recovery O ficer. Nor can they be transferred to the
Conpany Court. It nay also be noticed that in the LIC Act
of 1956, there was no provision |ike section 34 of the RDB
Act giving overriding effect to the provisions of the LIC

Act . Still this Court upheld the exclusive jurisdiction of
the LIC Tribunal observing as follows: "the provisions of
the special Act i.e. the LIC Act wll override the
provi sions of the general Act, the Conpanies Act which is an
Act relating to Companies in general." W are of the view
that the _appellant’s case wunder the RDB Act - with an
additional section like section 34 - is on a stronger

footing for holding that |l eave of the Conpany Court is not
necessary under section 537 or under section 446 for the
same reasons. If the jurisdiction of ‘the Tribunal is
exclusive, the Conmpany Court cannot also use its powers
under section 442 against the Tribunal/Recovery Oficer

Thus, sections 442, 446 and 537 cannot be applied against
t he Tri bunal . Pur posi ve i nterpretation adj udi cati on,
execution and working out priorities : As‘there is sone
di fference bet ween various High Courts as to the
applicability of the principle of purposive “interpretation
to the RDB Act, we shall deal with the said question.. It is
true that it has been held in several judgnents of this
Court that there is a special purpose behind the provisions
in sections 442, 446 and 537 of the Conpanies Act, 1956. It
has been, in fact, so stated by the Federal Court in
CGovernor General in Council Vs.  Shirmani Sugar Mlls/ Ltd;
( AIR (33) 1946 SC 16) under the A d Conpani es Act, 1913.
Similarly, this Court in Sudarshan Chits (India) Ltd. Vs.
O Sukukmaran Pillai and Ors. (1984(4) SCC 657) observed
that -not satisfied with sections 442 and 537 and al so with
Section 446(1) (which was simlar to Section 171 of the Ad
Conpanies Act, 1913),- Parlianent enacted the Conpanies (
Amendnent) Act, 1960 and brought in the present sub-sections
(2) and (3) into section 446. This Court pointed out that
instead of allowing clainms to be proceeded w th against
these conpanies in various Cvil courts, Parlianent declared
that wherever wi nding up proceedi ngs were pendi ng or when an
order of winding up was passed, it was necessary to save the
conpany "from this prolix and expensive litigation and to
accel erate the disposal of w nding up proceedings", and "a
cheap and sunmary remedy"” was devised by conferring
jurisdiction on the Company Court to entertain suits —and
proceedings in respect of <clains for and against the
conpany. That being the object behind enacting Section
446(2), it was held that the Conpanies Act "nust receive
such construction at the hands of the court as woul d advance
the object and at any rate not thwart it". 1In other words,
the principle of purposive interpretation was, as contended
by respondent’s counsel, applied while construing these
provi sions of the Conpanies Act. This principle was applied
by sone High Courts to hold that provisions of the Conpanies
Act can be invoked against the Tribunal. Wile it is true
that the principle of purposive interpretation has been
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applied by the Suprene Court in favour of jurisdiction and
powers of the Conpany Court in Sudarshan Chits (P) Ltd.
case, and other cases the said principle, in our view,
cannot be invoked in the present case against the Debt
Recovery Tribunal in view of the superior purpose of the RDB
Act and the special provisions contained therein. 1In our
opi nion, the very sane principle nentioned above equally
applies to the Tribunal/Recovery Oficer under the RDB Act,
1993 because the purpose of the said Act is sonething nore
i mportant than the purpose of sections 442, 446 and 537 of
the Conpanies Act. It was intended that there should be a
speedy and summary renedy for recovery of thousands of
crores which were due to the Banks and to financia

institutions, so that the delays occurring in wnding up
proceedings could be avoided. Tiwari Conmittee Report:
adj udi cation, execution & priorities: In the Ti war i
Comm ttee Report ~of 1981, it was stated in Chapter VIII

para 8.2 that in respect of suits by Banks and financia

institutions there have been abnormal delays at the stage of
trial as well as the stage of execution in various courts
and hence it stated: "the principle that the State should
have a special procedure to enforce its own demands shoul d
equally be extendedto the recovery of dues of banks and
fi nanci al institutions as well". In fact, it was
recommended that /‘a Tribunal under Articles 323A and 323B
should be constituted. The Tribunal should not be bogged
down by the Gvil Procedure Code but should have a sinple

procedure guided only by principles of natural justice. It
was stated by the tribunals: “"should follow sinmple and
summary procedure in -accordance with the  principles of
natural justice". The Tiwari Conmittee al so prepared a
draft of the proposed legislation, in‘Annexure Xl to its
Report. It recommended di sposal of cases-in three' nonths.
It stated in Annexure Xl to the Report that all "execution
pr oceedi ngs" wer e to be initiated only before t he

Adj udication Oficer so that such execution proceedings
could be conpleted speedily. The above Report of 1981 was
followed ten vyears later by the M Nar asi mham Commi tt ee
Report which in Chapter V stated that the ' speci a

| egi slation’” recommended by the Tiwari Conmittee .in 1981
should be imediately enacted. The latter Conmittee too
obser ved: "We regard setting up the Special Tribunals as
critical to the successful inplenentation of the financia

sector reforns", to ensure speedy renedy of adjudication and
execution agai nst def aul ters. Even in regard to
‘priorities’ anong creditors, the said Conmttee stated in
Annexure | as follows: "The Adjudication Oficer will have
such power to distribute the sale proceeds to the Banks and
Fi nanci al I nstitutions bei ng secur ed creditors, in
accordance with inter-se agreenent/arrangenent between them
and to the other persons entitled thereto in accordance with
the priorities in the law " The above recommendations as to
working out ‘priorities’ have now been brought into the Act
with greater clarity wunder section 19(19) of Odinance
1/ 2000. Priorities, so far as the anounts realised under
the RDB Act are concerned, are to be worked out only by the
Tri bunal under the RDB Act. Section 19(19) of the RDB Act
reads as follows: "Where a certificate of recovery is
i ssued agai nst a company regi stered under the Conpanies Act,

1956, the Tribunal nmay order the sale proceeds of such
conpany to be distributed anong its secured creditors in
accordance with the provisions of section 529A of the
Conpanies Act, 1956 and to pay the surplus, if any, to the
Conpany." Section 19(19) is clearly inconsistent wth
section 446 and ot her provisions of the Conpanies Act. Only
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section 529A is attracted to proceedings before the

Tribunal. Thus, on questions of adjudication, execution and
working out priorities, the special provisions made in the
RDB Act have to be applied. Special law vs. general [|aw

At the sane tine, some H gh Courts have rightly held that
the Conpanies Act is a general Act and does not prevai

under the RDB Act. They have relied upon Union of India vs.
India Fisheries ( 1965(3) SCR 679) There can be a situation
in law where the sane statute is treated as a specia

statute vis-a-vis one legislation and again as a genera

statute vis-a-vis yet another legislation. Such situations
do arise as held in Life Insurance Corporation of India vs.
D.J. Bahadur [AIR 1980 'SC 2181]. It was there observed:
"for certain cases, an Act may be general and for certain
ot her purposes, it nay be special and the Court cannot bl ur
a distinction when dealing with finer points of |aw'. For
exanple, a Rent Control Act may be a special statute as
conpared to the Code of Civil Procedure. But vis-a-vis an
Act permtting eviction frompublic prem ses or sone specia

class of _buildings, the Rent Control Act nmay be a genera

statute. In—fact in Danmji Valji Shah and Anr. Vs. Life
I nsurance Corporation of India and Os. ( 1965(3) SCR
665=AIR 1965 SC 135 already referred to), this Court has
observed that vis-a-vis the LIC Act, 1956, the Comnpanies
Act, 1956 can be treated as a general statute. This is
clear from para 19 of that judgnent. It was observed:
"Further, the provisions of the Special Act, i.e. LIC Act,
will override the provisions of the general Act, viz; t he
Conpanies Act which is an Act relating to conpanies in
general ". Thus, sone  High Courts rightly treated the
Conpanies Act as a general statute, and the RDB Act as a
special statute overriding the general statute. Special |aw
versus special law. Alternatively, the Conpanies Act, 1956
and the RDB Act can both be treated as special |aws, and the
principle that when there are two special laws, the latter
will normally prevail over the forner if there is a
provision in the latter special (Act giving it overriding
effect, can also be applied. Such a provision is'there in
the RDB Act, nanely, section 34. A sinilar situation arose

in Mbharashtra Tubes Ltd. Vs. State Industrial and
I nvestment Corporation of India (1993(2) SCC 144) where
there was inconsistency between two special |aws, the
Fi nance Corporation Act, 1951 and the Sick Industries
Conpani es (Special Provisions) Act, 1985. The latter
contained Section 32 which gave overriding effect to its
provisions and was held to prevail over the former.” It was

pointed out by Ahmadi, J. that both special statutes
contai ned non-obstante clauses but that the "1985 Act being
a subsequent enactnent, the non-obstante clause therein
would ordinarily prevail over the non-obstante clause in
Section 46-B of the 1951 Act unless it is found “that the
1985 Act is a general statute and the 1951 statute is a

special one". Therefore, in view of section 34 of the RDB
Act, the said Act overrides the Conpanies Act, to the extent
there is anything inconsistent between the Acts. ot her

rulings of Supreme Court and High Courts cited by counsel

It was then argued for the respondents that the proceedings
bef ore the Tribunal /Recovery O ficer under the RDB Act, 1993
are ‘legal proceedings’ and could be stayed under section
537 read wth section 442 and reliance was placed on the
deci sion of the Federal Court in Governor General in Counci

Vs. Shirmani Sugar MIls Ltd. ( AIR (33) 1946 FC 16). In
our view, this judgment cannot help the respondents. In the
above case the Incone Tax Officer tried to demand incone tax
from the Conpany through a certificate got issued by the
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Col | ect or and the demand was sent to the officia
I i qui dator. The official liquidator filed an application
under Section 171 of the A d Act (corresponding to Section
446(1) of the 1956 Act) and obtained stay and required a
direction fromthe Company Court that the Incone Tax O ficer
shoul d seek | eave under Section 232(1)(a) ( corresponding to
section 537 of the 1956 Act). It was held that the limted
priority extended to Crown debts was not sufficient to
enabl e the Incone Tax Officer to avoid the provisions of the
Conpani es Act and that the Crown was bound by the provisions
of the Conpanies Act. The cases in Re Webb and Co. 1922(2)
Ch.369 (A) and Food Controller Vs. Cork ( 1923 AC 647) were

fol | oned. It was also held that the proceedi ngs taken by
the Income Tax Oficer though they were not akin to
proceedings in a court, they were still ’'legal proceedings
as they were initiated under a statute. In our opinion

this decision cannot help the respondents inasnuch as, as
poi nt ed out above, the jurisdiction of the Tribunal/Recovery
O ficer under the RDB Act is exclusive and Section 34 gives
overriding effect to the provisions of the RDB Act. No
provision sinmilar to section 34 was available in the above
case before the Federal Court. The decision of this Court
in MK Ranganat han Vs. ~CGovt. of Madras ( AIR 1955 SC
604) cannot also help the respondent. " That was a case in
which a secured creditor standing outside the w nding up
sold the property /of the conpany, pending a wnding up
petition, by private sale. It was pointed out by this Court
(see para 15) that such a sale by a secured creditor, who
opted to stand outside the wi nding up proceedi ngs, would be

perm ssi bl e wi thout |eave of the Conpany Court. It might be
different if the secured creditor tried to sell the property
through a Court by filing a suit or other proceeding. It

was argued there that the 1936 Anendnent to the Conpanies
Act in section 232(1) (corresponding to Section 537 of the
new Act) introduced the words "or any sale held wthout
|eave of the court of any of the properties”, and those
words were introduced for the purpose of staying even
private sales by the secured creditor unless leave was
obtained for such sales. This contention was rejected and
it was held that, even after the 1936 Anendnent, the private
sal e by the secured creditor standing outside the w nding up
proceedings was valid wthout |eave of the Conpany Court.
Learned counsel for respondent relied upon para 24 of the
judgrment which stated that Section 171 (corresponding  to
section 446(1)) was supplenentary to Section 232 and 229 (
corresponding to Section 529 of the new Act).  But the said

observations, in our view, cannot help the respondents, in
vi ew of the reasons given above. When the matter was |isted
for fresh argunents, |earned counsel for the  respondent

relied wupon Ram Narain vs. The Sima Banking & Industria
Co. Ltd. [AIR 1956 SC 614]] to contend that in that case
the Court ( the H gh Court of Punjab) which was wi nding up
the Banking conpany was held entitled to transfer the
execution case pending before a Tribunal to the H gh Court
and to dispose of the same. That case is, in our view,
di stingui shable. The facts there were that the Tribunal was
one constituted under the Di spl aced Per sons ( Debt
Adj ustment) Act, 1951, while the Hi gh Court of Punjab was
exercising special powers under sections 45A, 45B & 45C of
the Banking Conpanies Act, 1949 (as anended in 1953) for
wi nding up a Banking Conpany. Earlier, under the 1913 Act,
the District Court was dealing with wi nding up proceedings
but so far as Banki ng Conpani es were concerned, the Banking
Conpani es Act, 1949 was anended in 1953 giving powers to the
Hi gh Court to wind up Banking conpanies. It was held that
www.taxcode.in
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the latter Act of 1953 prevailed over the forner Act of 1951
in view of section 45A, and that the legislative intention
was to prescribe a speedy procedure for the winding up of
t he Banki ng conpanies outside the provisions of the
Conpani es Act, 1913. Secti on 45B conferred exclusive
jurisdiction on the Hi gh Court (there the Punjab H gh Court)
in this behalf. The nore inportant distinguishing feature
between that case and the present one is that section 2 of
the Banki ng Conpanies Act, 1949 specifically provided that
its provisions would be in addition to those in the
Conpanies Act and it was held that sections 171 and 232 of
the Conpanies Act, 1913 were available to the Hi gh Court as
a wnding up Court to stay the execution proceedings taken
pursuant to the decree of the Tribunal under the 1951 Act
and to transfer themto the High Court. But the position
under the RDB Act is different. Sections 442, 446 and 537
are not saved by the RDB Act. Even section 34(2) of the RDB
Act does not _save the provisions of the Conpanies Act.
Learned counsel for the respondent then relied upon certain
observations in-a recent case in Industrial Credit and
I nvest ment  Corporation Vs. Srinivas Agencies ( 1996(4) SCC
165) mmde in relation to RDB-Act, 1993 and to sections 529
and 529A of the Conpanies Act. That judgment related to a
batch of appeal s agai nst the judgnent of the Andhra Pradesh
H gh Court dated 23.8.89 and certain SLPs.  (C) 10101/91 and
11055/91 (from Kerala)(the Kerala SLPs were registered as
C. As.of 1996). ( see here facts in ICICl ~ Vs. Vanj i nad
Leat hers Ltd. (AIR 1997 Ker.273). 1t has to be noticed
that when the A.P. = H gh Court decided the matter and when
the special |eave petitions fromKerala were filed in 1991

the RDB Act, 1993 had not yet been enacted. But nuch |ater
by the time the GCvil appeals cane up for disposal on
22.2.96, the RDB Act of 1993 had been passed. The above
ruling of this Court did not concern itself with the RDB Act
directly on facts. The only issues which arose in that
case, as stated in para 5 of the judgment, were viz. (1)
when should |eave of the winding up court be granted to a
secured creditor to proceed with the suit after an order of
wi nding up has been nade (2) when should a wi nding up court
transfer to itself any suit or proceedings by or against the
Conpany during the period of the winding up? It was in that
connection that in para 9, a reference was nmde to an
argunent by one of the counsel that in the case of  suits
whi ch were pending before the date of |iquidation, the court
could grant |eave inposing "reasonable conditions"  even
agai nst secured creditors so that genuine clainms of other
secured creditors were not affected. As appears from para
10 of the judgnent, the |earned counsel appearing for one of
the parties in that case, appears to have incidentally
referred to the provisions of the RDB Act, 1993 whi ch had by
then conme to be enacted, for contending that while- staying
suits, the Conmpany Court coul d i npose reasonabl e conditions,
keeping the rationale of the provisions of the RDB Act in
m nd. In para 12, this Court accepted the subm ssion  of
counsel and in para 13, it was observed that while granting
| eave to such secured creditors i.e in suits, the conpany
court "would also bear in nmnd the rational e behind the RDB
Act". In that connection sections 529 and 529A were al so
referred to. The said observations do not, in our opinion

have any bearing on the questions before us relating to the
exclusive jurisdiction of the Tribunal/Recovery Oficer
under the RDB Act. Further, as we shall explain under
Points 4 and 5, section 19(19) of the Ordinance 1 of 2000,
refers only to section 529A and not to sections 529 (1) or
(2) and this is one other clear indication that the other

www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 533 $hge 15 of 22

provisions of the Conpanies Act are conpletely excluded.
The decision of the Delhi H gh Court in Ms Major Syntex
Ltd. Vs. Punj ab and Sind Bank [(67)1977 Del hi Law Tines
836] no doubt supports the contention of the respondents
that the Conmpany Court’s jurisdiction prevails over that of
the Tribunal/Recovery O ficer under the RDB Act, 1993. The
| earned Conpany Judge in that case does, in fact, accept
that a statute which is a general one vis-a-vis another
statute can also be a special one, vis-a-vis yet another
statute. But the Court, in our view, was not correct inits
conclusion that, in this context, the Companies Act, 1956
was not a general statute. Further in the said judgnent it
was stated that the "non-obstante clause in section 34 of
the RDB Act cannot apply because the Acts did not overlap".
According to the Hi gh Court, there was no provision |ike
Section 446 in the RDB Act laying down the procedure as to
what shoul d be done in case of the passing of a winding up
order by the Conpany Court nor a provision for recovery of
amounts due from a conpany against which a wnding up
petition was pending or was ordered or for distribution from
a common- pool. But, now section 19(19) introduced by the
Ordi nance 1/2000 clarifies and renpbves any such doubts in as
much as it refers to execution and distribution of sale
proceeds by the Tri‘bunal/Recovery O ficer. The observation
that the RDB Act does not operate in the sane field and
hence, | eave of the Conpany Court is necessary under Section
446(1), cannot therefore be accepted. W hold that the
Del hi High Court’s decision is not correctly decided. We
are also unable to agree with the decision of the Calcutta
H gh Court in UCO Bank Vs. ~Concast Products " Ltd. (in
liquidation)[1996 (2) ComL.J. 449]. In that case a suit
which was filed in the H gh Court by the Bank against the
conpany stood transferred to the Tribunal under the RDB Act
by virtue of section 31. Later on, the Conpany went. into
i qui dati on. The High Court held that in view of section
446 of the Conpanies Act, 1956, the suit had to be
transferred back to the Conpany Court. This was done on the
basis that the Conpanies Act applied even to proceedings
before the Tribunal. This is not correct. In our view the
decision of the Kerala Hi gh Court in ICIC Vs. Vanj i nad
Leathers Ltd. ( AR 1997 Ker.273) relied upon for the
appel lant, is correctly decided. It was pointed out in-that
case that the records leading to the decision in Srinivas
Agenci es and batch ( 1996(4) SCC 165) show that suits filed
by Banks and financial institutions were pending in civi

Courts and a winding up petition was filed later onin the
Hi gh Court. The Kerala Hi gh Court held that the suits woul d
stand transferred to the Debt Recovery Tribunal under
section 31 of the RDB Act autonatically and that section 446
of the Conpani es Act, 1956 could not be invoked in view of
section 34 of the RDB Act. The RDB Act was a special |aw
overriding anot her special law, the Conpanies Act. Leave of
the Conpany Court under Section 446(1) was not necessary nor
could the suit be transferred to the Conpany Court under
Section 446(2). Simlarly, we are of the view that the
Patna Hi gh Court’s decision in Bihar Sales Pvt. Ltd. Inre
[( Vol.96) Conp. Cases. 40] is also correctly decided.
There the decision of this Court in Srinivas Agencies was
not accepted as |aying down anything specific about the RDB
Act and as to its interpretation. The decision of the
Kerala High Court in Vanjinad Leathers Ltd. was followed.
The decision of the Rajasthan High Court in Rajasthan
Fi nance Corporation Vs. Oficial Liquidator (1963(2)
Conp. LJ 309) relied upon for the respondent cannot be of any
hel p. That was a case which concerned itself with the State
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Fi nance Corporation Act, 1951. Section 537 of the Conpanies
Act was applied and it was held that the Conpanies Act did
not yield to the provisions of the State Fi nance Corporation
Act, 1951. There was no provision in the State Finance
Corporation Act, 1951 |like section 34 which gave overriding
effect to its provisions. For the aforesaid reasons, we
hold that at the stage of adjudication under section 17 and
execution of the certificate under section 25 etc. t he
provi si ons of the RDB Act, 1993 confer excl usi ve
jurisdiction in the Tribunal and the Recovery Oficer in
respect of debts payable to Banks and financial institutions
and there can be no interference by the Conpany Court under
section 442 read with section 537 or under Section 446 of
the Conpanies Act, 1956. In respect of the nonies realised
under the RDB Act, the question of priorities anong the
Banks and financial institutions and other creditors can be
decided only by the Tribunal under the RDB Act and in
accordance with section 19(19) read with section 529A of the
Conpani es ‘Act -and in no other manner. The provisions of the
RDB Act, 1993 are to the above extent inconsistent with the
provi si ons_of the Conpani es act, 1956 and the latter Act has
to yield to the provisions of the forner. This position
hol ds good during the pendency of the winding up petition
agai nst the debtor-company and al so after a wi nding up order
is passed. No |eave of the Conpany Court is necessary for
initiating or continuing the proceedi ngs under the RDB Act,
1993. Points 2 and 3 are decided accordingly in favour of
the appellant and agai nst the respondents. Point 4 and 5:
W have already held that the adjudication, execution and
di stribution of the sal e-proceeds and working out priorities
as between Banking and financial institutions —and other
creditors of the defendant conmpany - so faras the nonies
realised under the RDB Act are concerned - has to be done
only by the Tribunal and not by the Conpany Court. The next
guestion is as to the manner of distribution of these nonies
between the Banks or financial institutions on the one hand
and the other creditors, secured or unsecured of the conpany
under winding up. This question depends upon the effect of
section 19(19) of the RDB Act as introduced by O dinance
1/ 2000. Before we go to section 19(19), we wuld like to
di spose of another minor point raised by the respondent _on
the basis of section 19(2). That sub-section pernmits other
banks or financial institutions to be inpleaded in the main
application filed wunder section 19(1) by a Bank or a
financial institution. Question is whether Canara Bank can
be inpleaded in the main application under section 19 at
this stage. We may point out that section 19(2) pernmits
such inpleadnent "at any stage of the proceedings before a

final order is passed”. The final order here is the  order
of adjudication under section 19(1) as to whether the debt
is due or not. |In the present case, the adjudication order

in respect of the debt has already been made | ong back and
therefore section 19(2) does not permt any inpleadnment in
the min application under section 19(1) at this stage.
Hence, this relief for inpleadnent cannot be granted. We
shall now go into the effect of section 19(19) of the
Ordi nance 1/2000. (a) Case where defendant company is not
ordered to be wound up: \Where the defendant conpany is a
conpany against which no winding up order is passed, the

Conpany, in our view, is |like any other defendant and if in
such a situation a question of priority arises before the
Tribunal, in respect of any nonies realised under the RDB
Act, as between the Bank or financial institutions on the
one hand and the other creditors on the other, it will, in

our opinion, be necessary for the Tribunal to decide such .
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gquestions of priority bearing in mnd principles underlying
section 73 of the Code of Cvil Procedure. Section 22 of
the RDB Act, in our view, gives sufficiently wi de powers to
the Tribunal and the Appellate Tribunal to decide such
guestions of priorities, subject only to the principles of
natural justice. This Court has explained that the powers
under section 22 are wider than those of Cvil Courts and
the only restriction onits powers is that principles of
natural justice have to be followed. See Industrial Credit
and |Investnent Corporation of India Ltd. VS. G apco
Industries Ltd. & Others [1999 (4) SCC 710] and All ahabad
Bank, Calcutta vs. Radha Krishna Maity & Others [1999 (6)
SCC 755]. But under section 73 CPC, sharing in the sale
proceeds ( here, sale proceeds realised under the RDB Act)
is permssible only if a person seeking such share has
obtained a decree or an-order of adjudication from the
Tribunal and has also conplied with other conditions laid
down under section 73.” In the present case, the Canara Bank
is not in aposition to invoke the principles underlying
section 73 CPC because it has not yet obtained any decree or
adj udi cation of its debt fromthe Tribunal. Nor has it
conplied with other provisions underlying section 73 CPC.
Hence no relief can be granted on the basis of the said
princi pl es. (b) Position of secured creditors standing
outside winding up and also not so standing out: The
di scussion here is confined to sharing the realisations made
by the Recovery O ficer under the RDB Act where wi nding up
proceedings are pending in the Conmpany Court . against the
def endant conpany. - This is the crucial aspect of the case
upon which detailed argunents have been advanced by both
si des. Learned counsel for the respondent contended that
other secured creditors of the defendant conpany coul d seek
or share in the realisations nade by the Recovery Oficer

Counsel relied wupon the follow ng words in section 19(19)

"to be distributed anong its secured creditors" and
contended that though the said words are followed by the
words "in accordance with the provisions of section 529A of
the Conpanies Act, 1956", it is inplicit that out of the
sale proceeds secured creditors are paid first. Counsel
submitted that, in any event, evenif section 529A is

attracted, the provisions of section 529(1) and (2) are also
attracted by inplication. The sale proceeds realised by the
appel lant Bank will be subject to "clains" of the Canara
Bank as a secured creditor, even if it has not obtained a
decree or adjudication from the Tribunal. The nere
exi stence of the security is sufficient. And as a secured
creditor the Canara Bank w Il have priority  over the
appel  ant Bank whi ch has no security in its favour. On the
other hand, |earned Attorney General has contended that in
respect of the nonies realised under the RDB Act, the only
restriction on the distribution of dividends is<-the one
specified in section 529A, so far as secured creditors are
concer ned. The secured creditor has no other general right
of preference. Sections 529(1) and (2) are also not
attracted. Worknmen' s dues are entitled to highest priority
even as against other secured creditors. Any other secured
creditor |like the respondent Bank has only a limted claim
of priority to the extent stated in section 529A and that
too in case the said secured creditor has opted to stand
outside the w nding up proceedings and realised his dues on
the security as per the terns of contract or by private sale
as mght have been permissible inlaw. It is argued that in
that event, the secured creditor has only the benefit given
by sub-clause (b) of section 529A(1), nanely, to the extent
permtted by clause (c) of the proviso to section 529(1).
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Reading the definition of "worknmen's portion’ in section
529(3)(c) read with the illustration given in that clause, a
secured creditor who stands outside the winding up, in case
he 1loses any part of that security towards 'worknen's dues’
at the instance of the |iquidator under clause (a), (b) of
the proviso to section 529(1), then to that extent only he
has priority over all other <creditors wunder section
529A(1) (b). His priority is confined again to anounts not
realised by himor the 'worknens portion’ above referred to,
whichever is less. Inreply to this submssion, |[earned
counsel for the respondent has submitted that the words in
the first part of the clause (c) to proviso to section
529(1) "so nmuch of the debt due to such secured creditor as
could not be realised by hinm' nmeant the entire unrealised
amounts of the secured creditor and not nerely t he
"workmen’s portion". To-understand the submission, it is
necessary to refer to section 529A as well as section 529,
to the extent relevant for this discussion. They read as
fol | ows: "Section'529-A: Overriding preferential paynents
- (1) Notw thstanding anything contained in any other
provision- of ~this Act or-any other - law for the time being
force, in the winding up of a conpany - (a) workmen’s dues;
and (b) debts due to secured creditors to the extent such
debts rank under clause (c) of the proviso to sub-section
(1) of section 529 pari passu with such dues shall be paid
in priority to all other debts. (2) The debts payabl e under
clause (a) and clause (b) of sub-section (1) shall be paid
in full, unless the assets are insufficient to neet them in
whi ch case they shall abate in equal proportions." "S. 529.
Application of insolvency rules-in w nding up of  insolvent
conpanies--(1) In the w nding up of an insolvent . conpany,
the sanme rules shall prevail and be observed wth regard
to-- (a) debts provable; (b) the valuation of annuities and
future and contingent liabilities;” and(c) the respective
rights of secured and unsecured creditors; as are in force
for the tine being under the | aw of insolvency with respect
to the estates of persons adjudged insolvent: provided that
the security of every secured creditor shall be deened to be
subject to a pari passu charge in favour of the worknen to
the extent of the worknen's portion therein, and, where a
secured creditor, instead of relinquishing his security and

proving his debt, opts to realise his security,-- (a) the
liquidator shall be entitled to represent the worknen and
enforce such charge; (b) any amount realised by the
l'i quidator by way of enforcenment of such charge shall be
applied rateably for the di scharge of worknen” s dues; and

(c) so nmuch of the debt due to such secured creditor as
could not be realised by himby virtue of the foregoing
provisions of this proviso or the amobunt of the worknen’s
portion in his security, whichever is |less, shall rank pari
passu with the worknen's dues for the purposes of - section
529A. (2) AI persons who in any such case would be
entitled to prove for and receive dividends out of the
assets of the conpany, may cone in under the w nding up, and
make such clains against the conpany as they respectively
are entitled to nmmke by virtue of this section

(3) (@) e e
(b)) (c) "wor kmen’ s
portion", in relation to the security of any secured

creditor of a conpany, neans the amount which bears to the
value of the security the sane proportion as the anmount of
the worknen’s dues bears to the aggregate of- (i) the anount
of worknen's dues; and (ii) the amounts of the debts due to
the secured creditors. [Ilustration-- The value of the
security of a secured creditor of a conpany is Rs.1, 00, 000.
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The total anmount of the workmen's dues is Rs.1,00,000. The
amount of the debts due fromthe conpany to its secured
creditors is Rs.3,00,000. The aggregate of the anpbunt of
wor kmen’s dues and of the anobunts of debts due to secured
creditors is Rs.4,00,000. the worknen’s portion of the
security is, therefore, one-fourth of the value of the
security, that is Rs.25,000." The respondent’s contention

t hat section 19(19) gives priority to all "secured
creditors" to share in the sale proceeds before the
Tri bunal / Recovery O ficer cannot, in our opi ni on, be
accept ed. The said words are qualified by the words "in
accordance w th the provision of section 529A". Hence, it

is necessary to identify the above limted class of secured
creditors who have priority over all others in accordance
with section 529A Secur ed creditors fall under two
categories. Those who desire to go before the Conpany Court
and those who like to stand outside the w nding up. The
first category of secured creditors nentioned above are
those who go before the Conpany Court for dividend by
rel i nqui shing their security in accordance with t he
i nsol vency rul'es nmentioned in section 529. The insolvency
rules are those contained in sections 45to 50 of the
Provi nci al Insolvency Act. ~Section 47(2) of that Act states
that a secured creditor who wishes to cone before the
official Iliquidator has to prove his debt and he can prove
his debt only if /'he relinquishes his security for the
benefit of the general body of creditors. |In that event, he
will rank with the unsecured creditors and has to take his
dividend as provided in section 529(2). Till today, the
Canara Bank has not made it clear whether it wants to come
under this category. The second class of secured creditors
referred to above are those who conme _under section
529A(1)(b) read with proviso (c) to section 529(1). These
are those who opt to stand outside the winding up to realise
their security. | nasmuch  as section 19(19) permts
distribution to secured creditors-only in accordance wth
section 529A, the said category (is the one consisting of
creditors who stand outside the winding up. These secured
creditors in certain circunstances can conme before the
Conpany Court (here the Tribunal)and claimpriority over al

other <creditors for release of amounts out of the other
nmonies lying in the Conpany Court (here, —the Tribunal).
This limted priority is declared in section 529A(1) but it
is restricted only to the extent specified in clause (b) of

section 529A(1). The said provision refers to sub-cl ause
(c) of the proviso to section 529(1) and it is necessary to
under st and the scope of the said provision. Under

sub-clause (c) of the proviso to section  529(1), the
priority of the secured creditor who stands outside the
wi nding up is confined to the "workmen's portion" as defined
in section 529(3)(c). 'Wrkmen's portion’ neans the anmount
which bears to the value of the security, the same
proportion which the anbunt of the worknmen' s dues bears to
the aggregate of (a) worknmens dues and (b) the anounts  of
the debts due to all the creditors. This is explained in
the illustration under the said provision. |f the worknen's
dues in all are (say) Rs.1l |akh and the debt due to al

secured creditors is Rs.3 lakhs, the total anmount due to al

of themcones to Rs.4 |akhs. Therefore, the worknen's share
cone to 25%Rs.1 |akh out of Rs. 4 lakhs). Now if the
value of the security of a secured creditor ( like Canara
Bank) is Rs.1 lakh, the "worknen's portion” wll be
Rs. 25,000 which is the pro-rata anmpunt to be shared by the
said secured creditor. By virtue of section 529A(1)(b) his
priority over all others out of other nonies available in
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the Tribunal is restricted to Rs.25,000 only. Reliance is
placed by the |earned counsel for the respondent on the
words "so nuch of the debt due to such secured creditor as
could not be realised by himby virtue of the foregoing
provisions of this proviso" occurring in the first part of
the said proviso(c) to section 529(1). Learned Attorney
General on the other hand submtted that the first part of
clause (c) of the proviso to section 529(1) is to be read
along with the words "or the anpunt of the worknen’s portion
in his security, whichever is less". In other words, the
priority of the secured creditor is only to the extent that
any part of the said security is lost in favour of the
wor kmen consequent to denmands made by the |iquidator under
clause (a), (b) or the said proviso to section 529(1). No
such situation has arisenso far. It is contended that
where a secured creditor keeps hinself outside as stated in
the proviso to section 529(1) and seeks to recover his dues
out si de” the Conpany Court, if he |oses part of his security
towards worknmen's dues, he gets reinbursed to that extent as
a secured creditor, wth an overriding priority under
section 529A (1)(b). He gets priority over all other
creditors before the Tribunal, to be conpensated for this
loss out of the nonies that may have been realised at the
instance of other creditors before the Tribunal. It is
poi nted out that Canara Bank has neither realised any anount
outside wi nding up nor has it |ost any part of its security

towards workmen’s dues. In our view, this contention of the
| earned Attorney General is well founded and is entitled to
be accepted. |In our opinion, the words "so nuch of the debt

due to such secured creditor as could not be realised by him
by virtue of the foregoing provisions of the  proviso"
obviously nmean the anount taken away from the private
realisation of the secured creditor by the liquidator by way
of enforcing the charge for worknen's dues under clause (c)
of the proviso to section 529(1) "rateably" against each

secured creditor. To that extent, the secured creditor -
who has stood outside the wi nding up and who has | ost a part
of the nonies otherw se covered by security - ~“can cone

before the Tribunal to reinburse hinself fromout of other
noni es available in the Tribunal, clainmng priority over al

creditors, by virtue of section 529A(1)(b). This can _be
exenplified by three nore exanples. (i) Let us assunethat
the total ampbunt due to a secured creditor is Rs.90,000 and
he has a security valued at Rs.1 lakh. This security is
sufficient to cover his entire dues. Let us assunme that the
total anobunt due to all secured creditors is Rs.3 llakhs and
workmen’s dues are Rs.1 lakh, as in the illustration given
under section 529A(3). This creditor can be nade to  part
pro- rata upto with Rs.25,000 out of his security of  one
| akh towards the workmen’s dues. This is the "workmen's

portion". That still leaves with him Rs.75, 000 of his
security but that is not sufficient to neet his total dues
of Rs. 90, 000. Still Rs.15,000 of his dues have to be
cl ear ed. By virtue of section 529A (1)(b), he can claim

this sumof Rs.15000 from nonies realised by other creditors
in the Tribunal on the basis of section 529A (1)(b) claimng
overriding priority as against all other creditors. This is
because the above ampunt is less than the ‘worknmen s dues of
Rs. 25,000 taken away from the realisation out of his
security, as prescribed in clause (c) of the proviso to
section 529(1). That is what is neant by the words
"whi chever is less". (ii) Take a case where the total dues
of a secured creditor are only Rs.65,000 and his security is
Rs. 1 lakh in value. The other facts being the same as in
the illustration to section 529(3), the secured creditor
www.taxcode.in
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loses his security rateably in a sumof Rs.25,000. The
bal ance of the available security is Rs.75,000 and that is
sufficient to meet his entire debt of Rs.65,000. He has no
occasion to claimany extra anount as a secured creditor
under section 529A(1)(b). Thi s situation presents no
difficulty. (iii1) Take yet another case where the secured
creditor has a security valued at Rs.1 |lakh, but his tota
dues are Rs.1.10 lakhs. |In other words, Rs. 10,000 are not
secur ed. O her facts are as inillustration to section
529(3). He is nmde to part with Rs. 25,000 towards worknen’s
dues rateably. He has Rs. 75,000 available fromhis security
but he has to neet Rs.1,10,000 and that |eaves a bal ance of
Rs. 35,000 (Rs. 1, 10,000 - Rs.75,000) to be recovered. He can
claim overriding priority only upto Rs.25,000 as a secured
creditor, under clause (c) to proviso to section 529(1).
The priority is restricted to Rs.35, 000 only because as
between Rs. 25,000 and Rs. 35,000, the amount of Rs.25,000
answers~ the description whichever is less.. It wll be
noticed that, after claimng Rs. 25,000 as a secured
creditor ~out of the realisation of other creditors before
the Tribunal, he has still dues upto Rs.10,000 which remain
unsecured. That was al so the unsecured amount to start with
initially. The above exanples show that the secured
creditor who stands outside the w nding up and whose cl ai s
are restricted to/section 529A read with the clause (c) of
proviso to section 529(1), does not in the ultinate analysis
stand to lose any part of his security merely because the
"workmen's portion"' is taken away from his security.
What ever he |oses towards "worknen's portion’ out of his
security, can be clainmed by himas a secured amount wth
priority over such creditors out of other realisations made
by other creditors whose nonies are lying inthe Tribunal

At the same tinme, his position would not inprove from what
it was originally and his priority would not extend to his
entire unrealised sunms which mght be in excess of his
security. But the point here is that the occasion for such
a claim by a secured creditor ( here the Canara/ Bank )
against realisations by other creditors (like the Al ahabad
Bank) under section 529A read with proviso (c) to section
529(1) can arise before the Tribunal only if the Canara Bank
has stood outside winding up and realised anounts and if it
shows that out of the ampunts privately realised by it, sone
portion has been rateably taken away by the |iquidator under
sub-clauses (a) and (b) of the proviso to section 529(1).
It is only then that it can claim that it is to be
re-inbursed at the sane |level as a secured creditor wth
priority over the realisations of other creditors lying in
the Tribunal. None of these conditions is 'satisfied by
Canara Bank. Thus, Canara Bank does not belong to the class
of secured creditors covered by section 529A(1) (b).
Therefore, the result is that the Canara Bank cannot rely on
the words in section 19(19) vis, "to be distributed anong
its secured creditors" for claimng any amount lying.in the
Tribunal towards its security nor can it claimpriority as
against the Allahabad Bank. |If none of the conditions
required for applying section 19(19) and section 529A s,
therefore, satisfied, then the claimof Canara Bank before
the Tribunal can only be on the basis of principles
underlying section 73 CPC. There being no decree in its
favour from any court or fromany Tribunal, and the other
conditions of section 73 not having been satisfied, no
dividend can be clained out of npbnies realised at the
instance of the All ahabad Bank, even if the Allahabad Bank
is an unsecured creditor. W hold accordingly on points 4
and 5. Point 6: By the sale of shed NO 15, a sum of Rs.20
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| akhs has been realised and is lying in this Court. Q her
sale proceeds in respect of previous sales are lying wth
the Recovery Oficer. In viewof our findings on points 1
to 5, no part of the said amobunts is payable to the Canara
Bank. The next question is whether the amunts realised
under the RDB Act at the instance of the appellant can be
straightway released in its favour. Now, even if section
19(19) read with section 529A of the Conpani es Act does not
help the respondent-Canara Bank, the said provisions can
still have an inpact on the appellant- Allahabad Bank which
has no doubt a decree in its favour passed by the Tribunal

Its dues are unsecured. The 'workmen' s dues’ have priority
over all other creditors, secured and unsecured because of
section 529A(1)(a). There.is no material before us to hold
that workmen’s dues of 'the defendant conpany have all been
pai d. In view of ~the general principles laid down in
Nati onal Textile Wbrkers’ Union etc. vs. P.R Ramakrishnan
& Ohers [AIR 1983 SC 75] thereis an obligation resting on
this Court to seethat no secured or unsecured creditors
i ncludi ng Banks or financial institutions, are paid before
the worknmen' s dues are paid. we are, therefore, unable to
rel ease any anounts in favour of the appellant Bank
strai ght way. We, therefore, direct the Registry of the
Supreme Court to ~nake over the nmonies deposited in this
Court pursuant to /sale of shed No.15, to the Debt Recovery
Tribunal, Delhi and it will be for the said Tribunal to find
out if there are any worknen’s dues by issuing notice to the
wor kimen or ot her \ persons/ bodi es whi ch can furnish
information in this behalf. The above nonies to be sent
from this Court as well as the nonies realised by earlier
sales,- in case they are not subject” to -any pending
litigation - have to be first rel eased towards the worknen's
dues. The bal ance remaining will then be rel eased in favour
of the appellant Bank in accordance with | aw and subject to

the various principles stated in'this judgnent. |In case any
machi nery or goods pledged to the Canara Bank are lying in
the two other sheds already sold, it will be open’ to the

Canara Bank to nove the Tribunal/Recovery O ficer for /their
renmoval and for an inventory. The inpugned order of the
Hi gh Court is set aside, the appeal is allowed and di sposed
of as stated above. There will be no order as to costs.
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