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R C. Lahoti, J.

This batch of matters, sone appeals by special |eave under Article 136 of
the Constitution and sonme wit petitions filed in this Court, raise a few
guestions of constitutional significance centering around Entries 52, 54
and 97 in List | and Entries 23, 49, 50 and 66 in List Il of the Seventh
Schedul e to the Constitution of India as also the extent and purport of the
resi duary power of |egislation vested in the Union of India. Cesses on coa
bearing land, levied in exercise of the power conferred by State
Legi sl ati on, have been struck down by a Division Bench of the Calcutta Hi gh
Court. In exercise of the sane power conferred by State | egislation
wher eunder cesses were |levied on coal bearing |and, cesses have al so been
| evied on tea plantation |land which are the subject-natter of wit
petitions filed in this Court. The Bengal Brickfield Owmers’ Association
have al so conme up to this Court by filing a wit petition under Article 32
of the Constitution, laying challenge to the sane cesses |levied on the
renmoval of brick earth. These three sets of matters arise from Wst Bengal
The Hi gh Court of Allahabad has upheld the constitutional validity of cess
levied in the State of U.P. on m nor mnerals which decisions are the
subject-matter of civil appeals filed under Article 136 of the
Constitution. For the sake of convenience, we would call these matters,
respectively as (A) 'Coal Matters’', (B) Tea Matters’', (C 'Brick Earth
Matters’, and (D) 'Mnor Mneral Matter’'. lnasnuch as the basic
constitutional questions arising for decision in all these natters are the
same, all the matters have been heard anal ogously.
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We would first set out the facts in brief and so far as relevant for
appreciating the Issues arising for decision and thereafter deal with the
sane.

(A) Coal Matters

A Division Bench of the Calcutta Hi gh Court has, vide its judgnment dated
25.11.92 reported as Kesoram |l ndustries Ltd. (Textiles Division) v. Coa
India Ltd.., struck down certain levies by way of cess on coal as
unconstitutional for want of |egislative conpetence in the State
Legi sl ature. Feeling aggrieved, the State of West Bengal has come up in
appeal by special |eave

The | evies which are the subject matter of challenge are as under
This Cess Act, 1980

"Section 5 Al i mMmovabl e property to be liable liable to a read
case and public works cess... Fromand after the comencenent of
this Act-in any district or part of a district, all inmovable

property situate therein except as otherwise in (Section 2)
provi ded, shall be liable to the paynent of a road cess and a
public works cess."
"Section 6 Cesses howto be assessed.
The road cess and the public works cess [shall be assessed--
(a) in respect of |ands on the annual value thereof,
(b) in respect of all mnes and quarries, on the annual dispatches
therefrom and,
(c) in respect of trammays, railways and other i movable property, on the
annual net profit thereof, ascertained respectively as in this Act
prescri bed)
and the rates at which such cesses respectively shall be levied for each
year shall be determ ned for such year in the manner in this Act
prescri bed:
Provi ded that - -
(1) the rates of such road cess and public works cess shall not exceed six
pai se and twenty-five paise respectively on each rupee of such annua
val ue;
(2) the rates of each of such road cess and public works cess shall not
exceed- -
(i) fifty paise on each tonne of coal, mnerals or sand of such annua
di spat ches, and
(ii) six paise on each rupee of such annual net profits,
Expl anation. For the purposes of this proviso, one tonne of coke shall be
counted as one and a quarter tonne of coal."
2. West Bengal Primary Education Act, 1973
"78. Education cess. -- (1) Al inmmovable properties on which road
and public works cesses are assessed, [or all such properties which
are liable to such assessnment] according to the provisions of the
Cess Act, 1880, shall be liable to the payment, of education cess.
(2) The rate of the education cess shall be determ ned by the state
CGovernment by notification and shall not exceed--
(a)[in respect of lands, other than a tea estate] ten paise on each rupee
of the annual val ue thereof;
(aa) xxx XXX XXX
(b) in respect of coal mnes [five per centum of the value of coal] on the
di spat ches therefrom
(c) in respect of quarries and mnes other than coal mnes, [one rupee on
each tonne of materials or mnerals other than coal on the annua
di spat ches therefroni
Expl anation. -- For the purpose of O ause (b) the expression 'val ue of
coal’ shall nean--
(i) in the case of dispatches of coal as a result of sale thereof, the
prices charged by the owner of a coal mine for such coal, but excluding any
sum separately charged as tax, cess, duty, fee or royalty for paynent of
such sumto Government to a | ocal body, or any other sumas may be
prescri bed or
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(ii) in the case of dispatches other than those referred to in item(i), the
prices chargeabl e by the owner of a coal mine for such coal if they were
di spatched as a result of sale thereof, but excluding any sum separately
chargeabl e as tax, cess, duty, fee or--royalty for paynent of such sumto
CGovernment or a |local body or any other sum as may be prescribed:
Provided that if nore than one price is chargeable for the sanme variety of
Coal , the maxi mum price chargeable for that variety of coal shall be taken
as the basis of valuation for the purpose of this item"
3. West Bengal Rural Enpl oynent and Production Act, 1976.
"Section 4. Rural enploynment cess, -- (1) On and fromthe
conmmencement of this Act, all inmovable properties on which road
and public work cesses [are assessed or liable to be assessed]
according to the provisions of the Cess Act, 1880, shall be |liable
to the paynment of rural enploynent cess;
Provi ded that on raiyat who is exenpted from paying revenue in respect of
hi s hol di ng under C ause (a) of Sub-section (1) of Section 23B of the West
Bengal Land Refornms Act, 1955 shall be liable to pay rural enploynent cess.
(2) The rural enploynment cess shall be levied annually
(a) [in respect of lands, other than a tea estate,] at the rate of six
pai se on ‘each rupee of devel opnent val ue t hereof;
(aa) XXX XXX XXX
(b) in respect of coal nmines, at the rate of [thirty-five paise per centunj
on each tonne of coal on the xxx di spatches therefrom
(c) in respect of mnes other than coal mnes and quarries, [at the rate of
fifty paise on each tonne of naterials other than coal on the annua
di spat ches therefroni
Expl anation. -- For the purpose of O ause (b) the expression Value of coa
shal | nean
(i) in the case of dispatches of coal as a result of sale thereof, the
prices charged by the owner of acoal mne for such coal but excluding any
sum separately charged as tax, cess, duty, fee or royalty for paynent of
such sumto Governnent or a | ocal body, or any other sumas may be
prescribed, or
(ii) in the case of dispatches, other than those referred to initem (i),
the prices chargeable by the owner of a coal nine for such coal if they
wer e di spatched as a result of sal e thereof, but excluding any sum
separately chargeable as tax, cess, duty, fee or royalty for paynent of
such sumto Governnent or a |ocal body, or any other sumas nay be
prescri bed:
Provided that if nore than one price is chargeable for the sanme variety of
coal, the maxi mum price chargeable for that variety of coal shall be taken
as the basis of valuation for the purpose of this item"”

Al the three legislations above-referred to are State enactnents. The
provi sions of the West Bengal Prinmary Education Act, 1973 and the West
Bengal Rural Enploynment and Production Act, 1976, which |evied cess were
amended by the West Bengal Taxation Laws (Anendment) Act, 1992 with effect
from1-4-1992. The text of the said Anmendnment Act is as follows:
"West Bengal Act Il of 1092

THE WEST BENGAL TAXATI ON LAWS ( AMENDMENT) ACT, /1992.
[ Passed by the West Bengal Legi sl ature]
[ Assent of the Governor was first published in the Calcutta Gazette,
Extraordi nary, of the 27th March, 1992.]
An Act to amend the West Bengal Primary Education Act, 1973 and the West
Bengal Rural Enpl oynment and Production Act, 1976.
WHERAS it is expedient to anmend the West Bengal Primary Education Act, 1973
and the West Bengal Rural" Enploynent and Production Act, 1976, for the
pur poses and in the nmanner hereinafter appearing:
It is hereby enacted in the Forty-third Year of the Republic of India, by
the Legislature of West Bengal, as follows:-
1. (1) This Act may be called the Wst Bengal Taxation Laws (Anendnent)
Act, 1992.
(2) It shall cone into force on the 1st day of April, 1992,
(Section 2.)
2. In the West Bengal Primary Education Act, 1973, --
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(1) in Section 78 for Sub-section (2), the follow ng sub-section shall be

substi t ut ed:

(2) The education cess shall be levied annually--

(a) in respect of |and, except when a cess is |eviable and payabl e under

Cl ause (b) or dause (c) of Sub-section (2A), at the rate of ten paise on

each rupee of annual val ue thereof as assessed under the Cess Act, 1880;

(b) in respect of a coal-bearing |and, at the rate of five per centum of

the annual value of the coal-bearing |and as defined in Clause (1) of

Section 2 of the West Bengal Rural Enploynent and Production Act, 1976;

(c) in respect of a Mneral-bearing | and (other than coal -bearing |land) or

quarry, at the rate of one rupee on each tonne of minerals (other than

coal) or materials despatched within the neaning of C ause (1b) of Section

2 of the West Bengal Rural Enploynent and Production Act, 1976, from such

m neral bearing |and or quarry;

Provi ded that when in the coal-bearing land referred to in Cause (b) there

is no production of coal for nmore than two consecutive years, such |and

shall be liable for | evy of cess in respect of any year imediately

succeeding the said two consecutive years in accordance with d ause (a):

Provi ded further that where no despatch of minerals or naterials is nade

during a ‘period of nore than two consecutive years fromthe mneral -bearing

| and or quarry as referredto in Cause (c), such land or quarry shall be

liable for levy of cess In respect of any year imediately succeeding the

sai d two consecutive years in accordance with C ause (a).

Expl anation. -- For ‘the purposes of this chapter, "coal-bearing |and shal

have the sanme neaning as in Cause (la) of Section 2 of the Wst Benga

Rural Enpl oyment and Production Act, 1976.

(2) In Section 78A, --

(a) for Cause (a), the follow ng clause shall be substituted :-
"(a) the education cess payable for a year under Sub-section (1) of
Section 78 in respect of coal-bearing |land referred to in C ause
(b) of Sub-section (2) of that section shall be paid by the owner
of such coal -bearing land in such manner, at such intervals and by
such dates as nmay be prescribed;"”;

(b) for dause (b), the follow ng Cause shall be substituted :-

(b) every owner of a coal-bearing | and shall furnish a declaration relating

to a year showi ng the anmount of education cess payable by hi munder d ause

(a) in such formand by such date 'as may be prescribed and to such

authority as may be notified by the State Governnent in this behalf in the

Oficial Gazette (hereinafter referred to as the notified authority);";

(c) in Cause (c),--

(i) for the words "coal mne", wherever they occur, the words "coal - bearing

| and" shall be substituted;

(ii) for the word "return", wherever it occurs, the word "declaration”

shal | be substituted;

(iii) for the Wrd "period", wherever it occurs, the word "year" shall be

substituted; :

(d) for dause (d), the follow ng clause shall be substituted:-
"(d) the education cess under C ause (b) of Sub-section (2) of
Section 78 shall be assessed by the notified authority In the
manner prescribed, and if the declaration under O ause (b) is not
accepted, the owner of the coal-bearing | and shall be given a
reasonabl e opportunity of being heard before maki ng such
assessnment;";

(e) in Cause (g), for the words "coal mine" in the two places where they

occur, the words "coal -bearing | and" shall be substituted;

(f) for dause (ga), the followi ng clause shall be substituted:-
"(ga) where an owner of a coal-bearing | and furnishes a declaration
referred to in Cause (b) in respect of any year by the prescribed
date or thereafter, but fails to nake full paynent of education
cess payable in respect of such period by such date, as may be
prescri bed under Cl ause (a), he shall pay a sinple interest at the
rate of two per centum for each English cal endar nonth of default
in payment under Clause (a) fromthe first day of such nonth next
following the prescribed date up to the nonth precedi ng the nonth
of full payment of such cess or up to the nmonth prior to the nonth
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of assessnent under Cl ause (d) in respect of such period, whichever
is earlier, upon so nuch of the anmpbunt of education cess payabl e by
hi maccording to Clause (a) as renmains unpaid at the end of each
such nonth of default;"

(g) for dause (gb), the follow ng clause shall be substituted:-
"(gb) where an owner of a coal-bearing land fails to furnish a
declaration referred to in Clause (b) in respect of any year by the
prescri bed date or thereafter before the assessnent under C ause
(d) in respect of such year and, on such assessnent, full anount of
education cess payable for such year is found not to have been paid
in the manner and by the date prescribed under C ause (a), he shal
pay a sinple Interest at the rate of two per centum for each
Engl i sh cai endar nonth of default in paynent under C ause (a) from
the first day of the nonth next followi ng the prescribed date for
such payment up-to the nmonth preceding the nonth of full paynent of
education cess under Cl ause (a) or up to tha nmonth prior to the
nonth of such assessnent under C ause (d), whichever is earlier
upon so much of the ampbunt of education cess payable by him
according to Clause (a) as renmins unpaid at the end of each such
nmonth of defaul t:

Provi ded that where the education cess payabl e under Cl ause (a) is not paid

in the manner prescribed under that clause by the owner of a coal -bearing

| and, the notified authority shall, while maki ng the assessment under

Clause (d) in respect of a year, apportion on the basis of such assessnent

the education cess /payable in accordance with Cause (a);";

(h) in Cdause (gc), for the words "coal mne", the words "coal -bearing

| and" shal |l be substituted;

(i) in Cause (ge), for the words "coal mne", the words "coal -bearing

| and" shal |l be substituted;

(j) for Clause (gf), the follow ng clause shall be substituted:-
"(gf) interest under Clause (ga) or Cl ause (gb) shall be payable in
respect of paynent of education cess which falls due on any day
after the 30th day of April, 1992, and interest under C ause (gc)
shal | be payable in respect of assessnment for which notices of
demand of education cess under Cl ause (d) are issued on or after
the date of commencenent of the West Bengal Taxation Laws
(Anmendrent) Act, 1992:

Provided that interest under Cl ause (ga) or Clause (gh) in respect of any

peri od ended on or before the 31lst day of March, 1992, or interest under

Clause (gc) in respect of assessment, for which notices of demand of

education cess under, Cause (d) are issued before the date of comrencenent

of the West Bengal Taxation Laws (Amendnment) Act, 1932, shall continue to

be payable in accordance with the provisions of this Act as they stood

i medi ately before the coming into force of the-aforesaid Act as if the

aforesaid Act had not come into force;";

(k) in Cause (gh), for the words "coal mne", the words "coal -bearing

| and" shall be substituted;

(I) in dause (gi), for the words "coal mne", the words "coal -bearing

| and" shal |l be substituted;

(m in Cause (gj), for the words "coal mine", the words "coal -bearing

| and" shal |l be substituted;
"3. In the West Bengal Rural Enploynent and Production Act, 1976, --

(1) in Section 2, --

(a) for Clause (1), the follow ng C auses shall be substituted--

(1) "annual value of coal-bearing land", in relation to a financial year

nmeans one-hal f of the value of coal, produced from such coal -bearing |and

during the two years i medi ately preceding that financial year, the val ue

of coal being that as could have been fetched by the entire production of

coal during the said two i mediately preceding years, had the owner of such

coal -bearing | and sold such coal at the price or prices excluding the

amount of tax cess, fee, duty, royalty, crushing charge, washing charge,

transport charge or any other anmpbunt as nmay be prescribed, that prevailed

on the date i mediately preceding the first day of that financial year

Expl anation. -- Were different prices are prevailing on the date

i medi ately preceding the first date of that financial year for different
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grades or qualities of coal, the value of coal of each grade or quality

produced during the two years inmmedi ately precedi ng that financial year

shal | be determ ned accordingly;

(1a) "coal -bearing [ and" means hol di ng or hol dings of |and having one or

nore seans of coal conprising the area of a coal m ne

(1b) ' despatched’, for a financial year, shall, in relation to a mneral-

bearing | and (other than coal -bearing land) or a quarry, nean one-half the

gquantity of mnerals, or mnerals, despatched during two years inmmediately

precedi ng that financial year fromsuch mneral-bearing |and or quarry;

(1c) 'devel opnment value’ neans a sum equivalent to five times the annua

val ue of | and as assessed under the Cess Act, 1880; ' ;

(b) after Clause (3), the follow ng clause shall be added and shall be

deened al ways to have been added ;-

"(4) 'year’ neans a financial year as defined in C ause (15) of Section 3

of the Bengal GCeneral Clauses Act, 1899;’

(2) in Section 4, for Sub-section (2), the follow ng sub-section shall be

substituted: -

"(2) The rural enploynent cess shall be |evied annually--

(a) in respect of land, except when a cess is |eviable and payabl e under

Clause (b) or dause (c) or Sub-section (2A), at the rate of six paise on

each rupee of devel opnent val ue t hereof;

(b) in respect of a coal-bearing |and, at the rate of thirty-five per

centum of the annual val ue of coal -bearing | and as defined in Cause (1) of

Section 2;

(c) in respect of a mneral-bearing | and (other than coal -bearing |and) or

quarry, at the rate of fifty paise on each tonne of nminerals (other than

coal) or materials despatched therefrom

(g) for Cause (gh), the follow ng clause shall be substituted:-
"(gb) where an owner of a coal-bearing l'and fails to furnish a
declaration referred to i'n Clause (b) in respect of any year by the
prescri bed data or thereafter before the assessnent under C ause
(d) in respect of such year and, on such assessnent, full anount of
rural enployment cess payabl e for such year \is found not to have
been paid in the manner and by the date prescribed under C ause
(a), he shall pay a sinple interest, at the rate of two per centum
for each English cal endar nonth of default in payment under C ause
(a) fromthe first day of ‘the nonth next follow ng the prescribed
date for such paynent up to the nmonth preceding the nonth of ful
paynment of rural enploynent cess under Clause /' (a) or up to the
nonth prior to the month of such assessnent under C ause (d),
whi chever is earlier, upon so much of the-amount of rural
enpl oyment cess payabl e by him according to Cl ause (a) as remains
unpaid at the end of each such nonth of default:

Provi ded that where the rural enploynent cess payable under Clause (a) is

not paid in the manner prescribed under that clause by the owner of a coal -

bearing land, the notified authority shall, while making the assessnent

under C ause (d) in respect of a year, apportion on the basis of such

assessnment the rural enpl oynent cess payable in accordance with C ause

(a);";

(h) in Cdause (gc), for the words "coal mine", the words "coal -bearing

| and" shal |l be substituted;

(i) in Cause (ge), for the words "coal mine", the words "coal -bearing

| and" shall be substituted;

(j) for Cause (gf), the follow ng clause shall be substituted :-
"(gf) Interest under O ause (ga) or Clause (gb) shall be payable in
respect of paynent of rural enploynent cess which falls due on any
day after the 30th day of April, 1992, and Interest under O ause
(gc) shall be payable in respect of assessnments for which notices
of demand of rural enploynent cess under C ause (d) are issued on
or after the date of commencenent of the West Bengal Taxation Laws
(Anmendrent) Act, 1992:

Provided that interest under Cl ause (ga) or Clause (gh) in respect of any

peri od ended on or before the 31st day of March, 1992, or interest under

Clause (gc) in respect of assessments for which, notices of denmand of rura

enpl oyment cess under C ause (d) are issued before the date of comrencenent
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of the WestBengal Taxation Laws (Anendnent) Act, 1992, shall continue to be
payabl e in accordance with the provisions of this Act as they stood before
the coming into force of the said Act as if the said Act had not come into
force;";

(k) in Cause (gh), for the words "coal mne", the words "coal -bearing

| and" shall be substituted;

(1) in Clause (gl), for the words "coal mne", the words "coal -bearing

| and" shal |l be substituted;

(m in Cdause (gj), for the words "coal mine", the words "coal -bearing
 and" shal |l be substituted,;

By order of the Governor

R BHATTACHARYYA,
Secy, to the CGovt. of Wst Bengal,"

It is the constitutional validity of the anendment in the two |egislations,
given effect to from1, 4,92, which was successfully inmpugned in the Hi gh
Court and |Is sought to be restored in these appeals.

The Hi gh Court has placed reliance mainly on tw decisions of this Court,
nanmely India Cenent Ltd. and Os. v. State of Tami| Nadu and O's., (Seven-
Judges Bench decision) and Orissa Cement Ltd. v. State of Orissa and O's.
1991 Supp. (1) SCC 430 (Three-Judges Bench decision). In both these

deci sions the levy of cess inpugned therein was struck down as
unconstitutional. The Hi gh Court of Calcutta has held that the |evy

i mpugned herein is sinmlar to the oneheld ultra vires the |legislative
conpetence of the State twice by the Supreme Court, and hence the sanme was
liable to be struck down.

In the opinion of the High Court, the cass is assessed and conputed on the
basi s of value of coal produced fromthe coal bearing |and, and coa

bearing | and has bean defined to nmean | and having one or nore seans of coa
conprising the area of a coal mne. Therefore, it is the production of coa
froma coal mne which is the basic event for the levies and the cess is to
be levied at 35 per centum of the 'annual value of the coal bearing | and’
whi ch, as per definition, is directly related to the value of coal produced
fromthe coal mnes. The value of the coal has been related to the price
Expl anation to Cause (1) of Section (2) of the 1976 Act, as anended by the
1992 Act, nakes the real nature of the levy clearer by providing that where
different prices are, prevailing on the relevant date for different grades
or qualities of coal, the value of coal of each grade or quality shall be
rel evant, The Hi gh Court has concluded that the cess cannot be said to ba
on land so as to be covered by Entry 49 in Schedule Il. On behalf of the
wit petitioner--respondents, the judgnent of the Hi gh Court has been
supported on simlar grounds as were successfully urged before the H gh
Court and which we shall presently deal with. On the other hand, the

| earned counsel for the appellant-State of West Bengal has submtted that
having regard to the real nature of the levy, it . clearly falls within the

| egislative field of Entry 49 in List I1I.

(B) Tea matters

The writ petitions in which the validity of the |evy of cesses relatable to

tea estates is involved has an interesting |legislative history behind it.

By virtue of the West Bengal Taxation Laws (Amendnent) Act, 1981

amendnments were effected in the provisions of the West Bengal Primary

Education Act, 1973, and the West Bengal Rural Enployment And Production

Act, 1976. Cesses were sought to be |evied upon certain |ands and buil di ngs

in the State for raising funds for the purpose of providing primary

education throughout the State and to provide for enploynment in rura

areas. Different rates in respect of |ands, coal mnes and other mnes on

annual basis were provided. Tea estates were carved out as a separate

category and a separate rate was prescribed therefore as under

"Section 4(2) : The rural enployment cess shall be |evied annually -

(a) in respect of lands, other than a tea estate, at the rate of six paise
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on each rupee of devel opnent val ue thereof;

(aa) in respect of a tea estate-at such rate, not exceeding ruppes six on
each kil ogram of tea on the despatches from such tea estate of tea grown
therein, as the State Government may, by notification in the Oficia
Gazette, fix in this behalf

Provided that in calculating the despatches of tea for the purpose of |evy
of rural enploynent cess, such despatches for sale nade at such tea auction
centers as may be recognized by the State Governnent by notification in the
Oficial CGazette shall be excluded:

Provided further , that the State Governnment, may fix different rates on
despat ches of different classes of tea.

Expl anation. - For the purpose of this section, 'tea means the plant
Canelia Sinensis (L) O Kuntze as well as all verities of the product known
commercially as tea nade fromthe | eaves of the plant Canelia Sinensis (L)
O Kuntze, including grsen taa and green tea | eaves, processed or
unprocessed. "

Sub-section (4) was introduced in Section 4 which enpowered the State
Covernment, to exenpt "such categories of dispatches or such percentage of

di spatches fromthe liability to pay the whole or any part of the rura

enpl oyment cess or reduce the rate..." By anot her anendnment effected in
1982, the first proviso to Clause (aa) In Section 4(2) was onmtted. Severa
notifications were-issued by the Governnent fromtime to tine as

contenpl ated by Section 4(2).

The constitutional validity of the abovesaid amendnent was chal | enged
successfully in Buxa Dooars Tea Conmpany Ltd. and Ors. v. State of West
Bengal and Os. -. The decision is by a Bench of two | earned Judges. The

| evy of csss having been struck down, the State becane liable to refund the
cess already collected and the rel evant schemes which were financed by the
cessess so coll ected cane under jeopardy. The West Bengal Taxation Laws
(Second Anendment) Act, 1989 was enacted, which is under chall enge herein

Section 2 of the inpugned Act contains amendnents to West Bengal Primary
Education Act while Section 3 sets out the anendnents to West Bengal Rura
Enpl oynment and Production Act, 1976. As nentioned hereinbefore, it would be
enough to notice the gist of the amendnents made in one of the two Acts of
1973 or 1976, since the anendnments in both are identical

Clause (aa) in Sub-section (2) of Section 4 was onitted with effect from
1.4.1981. After Sub-section (2), Sub-section (2-A) was introduced with
retrospective effect from1.4.1981. Subsection (2-A) reads :

(2-A) The rural enploynment cess shall be |levied annually, on a tea estate
at the rate of twelve paise for each kil ogramof green tea | eaves produced
in such estate.

Expl anation. - For the purposes of this sub-section, Sub-section (3) and
Section 4-B-

(i) "green tea | eaves’ shall mean the plucked and unprocessed green | eaves
of the plant Canelia Sinensis (L) O Kuntze;

(ii) "tea estate’ shall mean any | and used or Intended to be used for
growi ng plant Canelia Sinensis (L) O Kuntze and producing green tea | eaves
fromsuch plant, and shall include |and conprised in a factory or workshop
for producing any variety of the product known conmercially as 'tea nade
fromthe | eaves of such-plant and for housing the persons enployed in the
tea estate and other lands for purposes ancillary to the growing of such
pl ant and produci ng green tea | eaves from such plant."

Clause (a) in Sub-section (3) was al so substituted which had the effect of
maki ng the owner of the tea estate liable for the said cess. The other
provisions require the owner of the tea estate to maintain a true and
correct account of green tea |eaves produced in the tea estate. Sub-section
(4) was al so substituted. The substituted Sub-section (4) enpowered the
State Governnent to exenpt fromthe cess such categories of tea estates
produci ng green tea | eaves not exceeding two |akh fifty thousand kil ogramns
and | ocated in such area as nay be specified in such notification. Section
4-5 contains the validation clause, it says that any cess collected for the
period prior to the said Anendnment Act shall be deemed to have been validly
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levied by it and coll ected under the Arended Act. Any assessnent nade or
ot her proceedi ngs taken in that behalf for assessing and collecting the
said tax were also to be deenmed to have been taken under the Amended Act.

CGoodricke G oup Ltd. and Os. filed a wit petition under Article 32 of the
Constitution of India in this Court. The |evy of cesses under both the
State enactnments as anended by the West Bengal Taxation Laws (Second
Amendnent) Act, 1989 was inpugned. A few matters raising a simlar
chal | enge and pending in various H gh Courts were also withdrawn to this
Court. Al the nmatters were heard and decided by a three-Judges Bench of
this Court, vide judgnent dated November 25, 1994, reported as Goodricke
G oup Ltd. and O's. v. State of West Bengal and Ors. - (1995) Supp. 1 SCC
707. The decision of this Court in India Cenent Ltd. and Ors. v. State of
Tam | Nadu and Ors. (1930) 1 SCC 12 (seven-judges Bench) and Oissa..
Cenent limted v. State of Orissa and Ors. (1991) Suppl. 1 SCC 430 (three-
Judges Bench) were cited before the three-judges Bench in Goodricke. Both
the decisions were - di stingui shed and the constitutional validity of the
1989 amendnents was upheld. The wit petitions were dism ssed,

It appears that a sinmilar cess was levied by a pan materia provision
enacted by the State Legislature of Orissa as the Orissa Rural Enpl oynent,
Educati on and Production Act, 1982, The cess was on | and bearing coal and
m nerals. Challenge to the constitutional validity of such cess was
successfully laid beforethis Court, and the Oissa Legislation was struck
down as unconstitutional and ultra vires the conpetence of the State
Legislature in State of Orissa. v. Mahanadi Coal Fields Limted (1995)
Suppl . 2 SCC 686 deci ded on April 21, 1995.

On 30.3.1996 a wit petition under Article 32 of the Constitution of India
has been filed in this Court laying challenge to the constitutiona
validity of the very same anendnments whi ch were unsuccessfully inpugned in
the Goodricke’s case.

The wit petitioners in the Tea Matters have in their petition stated a few
grounds in support of the relief sought for. However, a perusal of the
grounds reveals that in substance the challenges is only one, i.e., the
deci sion in Goodricke runs counter to the view of the |aw taken by Seven-
Judges Bench in. India Cenment and three-Judges Bench in Oissa Cenent;
CGoodricks was rightly not followed in Mahanadi Coal Fi'elds; rather Mahanad
Coal Fields has whittled down the authority of Goodricke and 'that being the
position of law the inpugned cess is ultra vires the power of the State
Legi sl ature and deserves to be pronounced so. In short, the sane chall enge
as was laid and turned down in Goodricke, is reiterated drawi ng support
fromthe decisions of this Court previous and subsequent to and seeks the
overruling of Goodricke.

(O Brick-Earth Matters

The Bengal Brickfield Omers’ Association, being a representative body of
the persons engaged in the activity of brick manufacturing and owni ng
brickfields as also one of the brickfield owers, have joined in filing a
wit petition before this Court wherein the constitutional validity of the
very sanme provisions as contained in the Cess Act, 1880, the Wst Benga
Primary Education Act, 1973 and the West Bengal Rural ' Enpl oynent and
Production Act, 1976 ( both as amended by the Bengal Taxation Laws
Amendnent Act, 1992) has been put in issue, as has been subjected to
chal | enge by the coal mine owners and the tea estate owners disputing the
| evy of cess ailegediy on coal and tea. The grounds of challenge, briefly
stated, are three in nunber: firstly, that brick-earth is a mnor mnera
to which the Mnes and M neral s Devel opnment and Regul ati on Act, 1957,
applies and by virtue of the declaration nade by Section 2 of the Act by
reference to Entry 54 in Schedule | of the Constitution, the field relating
to such mnor mnerals is entirely covered by the Centra! Legislation and
hence the State Legislations are not conpetent to | evy the inpugned cess;
secondly, that the levy is on tha dispatch of minor mnerals fee sale,
whil e the process of manufacturing bricks does not involve any dispatch of
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the brick-earth inasmuch as the brick-earth is consuned then and there, on
the brickfield itself, in the process of manufacturing of bricks, and there
bei ng no dispatch of brick-earth, the cess is not leviable; and thirdly,
that the State Governnent is not enpowered to |levy any cess on either the
extraction of brick-earth or on the dispatch of brick-earth. In support of
these three grounds, it is further submtted that the same quantity of
brick-earth is subjected by Central Legislation to paynment of royalty which
is atax, and the sane quantity of brick-earth is sought to be levied with
cess which is inconmpetent so far as the State Legislature is concerned. The
wit petition places reliance on the decisions of this Court in India
Cenent Ltd. and Ors. (supra), Oissa Cement Ltd. (supra) and Buxa Dooars
Tea Conpany Ltd. and Ors. (supra). Sone of the nmenmbers of the petitioner
associ ati on were served wth demand notices. The relief sought for in the
petition is striking down of the relevant provisions of the three State
Legislations as ultra vires the Constitution and quashing of the denmand
noti ces. The reason for filing the petition in this Court, as stated in the
wit petition, is that the provisions sought to be inpugned herein have

al ready been declared ultra vires by the H gh Court of Calcutta in relation
to "tea’, ‘an appeal agai nst which decision has been filed in this Court and
by an interimorder the operation of the judgnent of the H gh Court was

st ayed.

According to the respondents, the cess sought to be |levied by the inmpugned
State Legislation is in the nature of fee and not tax. The purpose of

| evying fee, as statedin the Preanble to the relevant legislation, is
rendering different services to the society and for public benefit. The
cesses have been levied by the State Governnent for securing of welfare to
the people by the State as is enshrined in Part |1V of the Constitution of

I ndi a by providing conmunicationfacilities, renoval of illiteracy and
rural enployment to the poor living below the poverty line. The inpugned

| egi sl ations | evying the cess, do not encroach upon the field covered by
the Central legislation, The brick-kiln owners extract the brick-earth as
an itemof trade. Fromevery 100 cft of brick-earth which weighs 5 netric
tones, 1382 bricks are manufactured. The dispatch of 1382 bricks nmeans the
di spatch of 100 cft or 5 netric tones of brick-earth. A brickfield owner
performs dual functions: firstly, he extracts a quantum of brick-earth from
the quarry, and secondly, he dispatches the same for manufacture of bricks
in the some quarry-field. The brickfield owner is an extractor of brick-
earth and al so a manufacturer of bricks. The el enent of dispatch is kept

hi dden. That is why the cess is now assessed on annual dispatches.

Di spatch, in the context of brick-earth, neans renoval of brick-earth from
one place to another which may be within the same conmpl ex and for domestic
or captive use or consunption. In any case, the renoval of brick-earth

i nvol ved in the process cannot escape assessnent.

(D) Mnor Mneral Matters

Thi s batch of appeals puts in issue the judgment dated 1.3.2000 delivered
by a Division Bench of the Allahabad H gh Court (reported as Ram Dhan

Singh v. Collector, Sonbhadra and Os. - AR 2001 Al |l ahabad 5), uphol ding
the constitutional validity of a cess on mineral rights |evied under
Section 35 of the U P. Special Area Devel opnent Authorities Act, 1986, ‘read
with Rule 3 of the Shakti Nagar Special Area Devel opment Authority (Cess on
M neral Rights) Rules, 1997 (herein referred to briefly as "SADA Act’ and

" SADA Cess Rul es’ respectively). There was a bunch of 73 wit petitions
filed in the H gh Court which have all been dism ssed. The challenge is
being pursued in this Court by ten wit petitioners through these appeals
by special | eave.

The Governor of Uttar Pradesh promul gated U. P. O di nance No. 15 of 1985,
whi ch was repeal ed by U P. Special Area Devel opnent Authorities Act, 1986
(U P. Act No. 9 of 1986), containing identical provisions as were contained
in the preceding Ordi nance. The said Act received the assent of the
President of India on 19.3.1986 and was published in U P. Gazette of that
day. Section 35 of the Act provides as under
"35. Cess on mneral rights.-
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(1) Subject to any limtations inmposed by Parlianment by law relating to

m neral devel opnent, the Authority may inpose a cess on mineral rights at
such rate as may be prescri bed.

(2) Any Cess inposed under this section shall be subject to confirmation by
the State Governnent and shall be leviable with effect fromsuch data as
may be appointed by the State Governnent in this behalf."

On 24.2.1997, in exercise of the power conferred by Section 35 of the Act,
the CGovernor nade the Shakti Nagar Special Area Devel opnent Authority (Cess
on Mneral Rights) Rules, 1997, which were published on the sane day in the
U P. Gazette and came into force. Rule 2(b) and Rule 3(1) and (2), relevant
for our purpose, are extracted and reproduced hereunder :

"2. In these rules, unless there is anything repugnant in the subject or
cont ext - -

(a) XXX XXX XXX

(b) "M neral Rights" means rights conferred on a | essee under a m ning

| ease granted or renewed for mning operations in relation to Mnerals
(provi ding operation for raising, wnning or extracting coal) as defined in
the M nes and M nerals (Regul ati on and Devel opnent) Act, 1957 (Act No. 67
of 1957"

"3.(1) The Authority may, subject to Sub-rules (2) and (3) inpose a cess on
m neral rights on such mineral's and minor nminerals and at such rates are
speci fied bel ow :

M NERAL/ M NOR M NERAL -~ M NI MUM RATE MAXI MUM RATE

(1) Cess on Coal Rs. 5. 00 (per ton) Rs. 10. 00 (per ton)

(2) Cess on Stone, Coarse Sind/ Sand Rs. 2.00 (Per Cubic netre)

Rs.5.00 (Per Cubic netre)

(2) The rates shall not be less than the mininumrates or nore than the
maxi mum rates specified-in Sub-rule (1) and shall be determ ned by the
Authority by a special resolution which shall be subject to confirnmation by
the State Governnent."

In exercise of the power conferred by the Act and the Rules, the State
CGovernment proceeded to |levy cess and take steps for recovery thereof by
serving notices and issuing citations on the several stone crushers (which
the appellants are), who extract stone as mneral and convert the sane into
netal by a process of crushing. They filed the wit petitions disputing the
| evy and the demand by the State Governnent.

On behalf of the wit-petitioners, the SADA Cess Rules as al so the

| egi sl ati ve conpetence of the State Legislature to enact Section 35 of the
SADA Act were chall enged on the ground that the MVDR Act, 1957, having been
enacted containing a declaration under Section 2 as contenplated by Entry
54 of List-1 and the Act being applicable to Sonbhadra failing within the
State of U P. as well, the State Legislature was denuded of its power to
enact the inmpugned | aw and | evy the inmpugned cess. It was al so /subnitted
that the inpugned cess woul d have the effect of adding to the royalty

al ready being paid and thereby increasing the same, which was ultra vires
the power of the State Governnent as that power was exercisable only by the
Central Governnent.

The Hi gh Court has held the SADA Act, the SADA Cess Rules and the |evy of
cess thereunder within the conpetence of State Legislature by reference to
Entry 5 in List 11

Reference to Constitution Bench

Since the appeals referable to coal matters and the wit petition referable
to tea matters rai sed conmon i ssues, the cases were taken up for hearing
together. On 12.10.1999, the conflict anobngst several decisions of this
Court was brought to the notice of the three-judges Bench hearing the
matter which passed the foll owi ng order
"Great enphasis has been placed by | earned counsel for the State of
West Bengal upon the judgnment of a Bench of three | earned Judges in
Goodricke Group Ltd. and O's. v. State of Wst Bengal and Os.
[1995 Suppl. (1) SCC 707]. Qite apart fromthe fact that there are
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pendi ng proceedings in this Court seeking to reconcile the judgnment
in Goodricke with that in State of Orissa and Ors. v. Mhanad
Coal fields Ltd. and Ors. [1995 Suppl.(2) SCC 686], we find sone
difficulty in accepting as correct the view taken by CGoodricke,
particularly having regard to the earlier decision (of a Bench of
two | earned Judges) in Buxa Dooars Tea Co. Ltd. v. State of West
Bengal . W think, therefore, that these matters should be heard by
a Constitution bench.
The papers and proceedi ngs nmay, accordingly, be placed before the Hon' ble
Chi ef Justice for appropriate directions."

The brick-earth natters were al so cl ubbed with the abovesaid matters for
heari ng.

The inmpugned judgnent of the H gh Court of Allahabad in Mnor Mnera
Matters has placed reliance on the decision of this Court in Goodricke
Goup Ltd. and Ors. v. State of Wst Bengal and Ors. - (1995) Supp. 1 SCC
707. The correctness of the said decision was in issue in Cvil Appeal Nos.
1532- 33 of 1993 and batch natters and hence these appeals were al so
directed to be placed before the Constituti on Bench for hearing.

This is how the four sets of matters have been listed before and heard by
the Constitution Bench.
Rel evant Entries and principles of interpretation

Bef ore we proceed to exami ne the nerits of the subm ssions and counter
subm ssi ons nmade on behal f the parties, it will be useful to recapitul ate
and sumuarise a few principles relevant for interpreting entries classified
and grouped into the three Lists of the Seventh Schedul e of the
Constitution. The law.is |egion on the point-and the principles which are
being briefly stated hereinafter are nore than settled. These principles
are referred to in the several decisions which we shall be referring to
hereinafter. So far as the principles are concerned they have been foll owed
invariably in all the decisions, however diverse results have foll owed
based on facts of individual cases end nmanner of application of such
principles to the facts of those cases.

The rel evant entries to which reference would be required to be made during
the course of this judgnment are extracted and reproduced herein:-

" SEVENTH SCHEDULE

(Article 246)

List I - Union List

52. Industries, the control of which by the Union is declared by Parlianent
by law to be expedient in the public interest.

54. Regul ation of mines and mineral devel opnent to the extent to which such
regul ati on and devel opnent under the control of the Union is declared by
Parliament by law to be expedient in the public interest.

96. Fees in respect of any of the matters in this List, but not including
fees taken in any court.

97. Any other matter not enunerated in List Il or List IIl including any
tax not nentioned in either of those Lists.
<List Il - State List

23. Regul ation of mnes and m neral devel opnent subject to the provisions
of List | with respect to regul ation and devel opnent under the control of
t he Uni on.

49. Taxes on | ands and buil di ngs.

50. Taxes on mineral rights subject to any limitations inmposed by
Parliament by law relating to mneral devel opment.

66. Fees in respect of any of the matter in this List, but not including
fees taken in any court."

Article 245 of the Constitution is the fountain source of |egislative

power. It provides - subject to the provisions of this Constitution

Parliament may make |l aws for the whole or any part of the territory of
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India, and the Legislature of a State nmay nake Saws for the whole or any
part of the State. The legislative field between the Parlianment and the
Legi slature of any State is divided by Article 246 of the Constitution
Par | i ament has exclusive power to nmake laws with respect to any of the
matters enunmerated in List | in Seventh Schedule, called the "Union List’.
Subject to the said power of the Parliament, the Legislature of any State
has power to nake laws with respect to any of the matters enunerated in

List Ill, called the 'Concurrent List’. Subject to the abovesaid two, the
Legi sl ature of any State has exclusive power to make laws with respect to
any of the matters enunerated in List Il, called the *State List’. Under

Article 248 the exclusive power of Parliament to make | aws extends to any
matter not enunerated in the Concurrent List or State List. The power of
nmaki ng any | aw i nposing a tax not nentioned in the Concurrent List or Stats
List vests in Parlianent. This is what is called the residuary power
vesting in Parlianent. The principles have been succinctly sunmarized and
restated by a Bench of three |earned Judges of this Court on a review of
the avail abl e deci si ons .in Hoechst Pharmaceuticals Ltd. and Ors. v. State
of Bihar and Ors:, -. They are-
(1) the various entries in the three Lists are not 'powers’ of |egislation
but 'fields” of legislation. The Constitution effects a conplete separation
of the taxing power of the Union and of the States under Article 246. There
is no overlapping anywhere in-the taxing power and the Constitution gives
i ndependent sources of taxation to the Union and the States.
(2) In spite of the fields of |egislation having been denarcated, the
guesti on of repugnancy between | aw nmade by Parliament and a | aw nade by the
State Legislature may arise only in cases when both the | egislations occupy
the sane field with respect to one of ‘the natters enunerated in the
Concurrent List and a direct conflict is seen. If there is a repugnancy due
to overl appi ng found between List |1 on the one hand and List | and List
[l on the other, the Stats lawwill be ultra vires and shall have to give
way to the Union |aw
(3) Taxation is considered to be a distinct natter for purposes of
| egi sl ati ve conpetence. There is a distinction nade between genera
subj ects of legislation and taxation. The general subjects of |egislation
are dealt with in one group of entries and power of taxation in a separate
group. The power to tax cannot be deduced froma general |egislative entry
as an ancillary power.
(4) The entries in the List being nerely topics or fields of legislation
they nmust receive a liberal construction inspired by a broad and generous
spirit and not in a narrow pedantic sense. The words and expressions
enpl oyed in drafting the entries nust be given the w dest possible
interpretation. This is because, to quote V. Ramaswam , J., the allocation
of the subjects to the lists is not by way of scientific orlogica
definition but by way of a nmere sinplex enuneratio of broad categories. A
power to legislate as to the principal natter specifically nmentioned in the
entry shall also include within its expanse the |egislations touching
i ncidental and ancillary matters.
(5) Where the legislative conpetence of a Legislature of any State is
guestioned on the ground that it encroaches upon the legislative conpetence
of Parlianent to enact a | aw, the question one has to ask is whether the
legislation relates to any of the entries in Lists“l or Ill. If it does, no
further question need be asked and Parlianment’s |egislative conpetence nust
be uphel d. Where there are three Lists containing a |arge nunber of
entries, there is bound to be some overl apping anong them In such a
situation the doctrine of pith and substance has to be applied to determ ne
as to which entry does a given piece of legislation relate. Once it is so
determ ned, any incidental trenching on the field reserved to the other
Legi sl ature is of no consequence. The Court has to | ook at the substance of
the matter. The doctrine of pith and substance is sonetinmes expressed in
terns of ascertaining the true character of |egislation. The nane given by
the Legislature to the legislation is immterial. Regard nmust be had to the
enactment as a whole, to its nmain objects and to the scope and effect of
its provisions. Incidental and superficial encroachments are to be
di sregarded.
(6) The doctrine of occupied field applies only when there is a clash
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bet ween the Union and the State Lists within an area comon to both. There
the doctrine of pith and substance is to be applied and if the inpugned

| egi sl ation substantially falls within the power expressly conferred upon
the Legislature which enacted it, an incidental encroaching in the field
assigned to another Legislature is to be ignored. Wile reading the three

Lists, List | has priority over Lists Ill and Il, and List Ill has priority
over List Il. However, still, the predom nance of the Union List would not
prevent the State Legislature fromdealing with any natter

with in List Il though it may incidentally affect any itemin List I.

(enphasi s suppli ed)
Tax Legi sl ation

The abovestated are general principles. Legislations in the field of
taxation and economic activities need special consideration and are to be
viewed with larger flexibility in approach. Cbservations of the
Constitution Bench in R K _Garg v. Union of India and Os., (1981) 4 SCC
676, are apposite, wherein this Court has enphasized a greater latitude -
like play . in thejoints - being allowed to the Legislature because it has
to deal wi'th conpl ex problens which do not adnmit of solution through any
doctrinaire or straitjacket formula. In this field the Court should fee
nore inclined to give judicial deference to |egislative judgnent. Their
Lordshi ps quoted with approval the follow ng statement of Frankfurter, J.
in Morey v. Doud, (1957) 354 US 457: -
“"In the utilities, tax and econom c regul ati on cases, there are
good reasons for judicial self-restraint if not judicial deference
to legislative judgnent. The legislature after ail has the
affirmative responsibility. The courts have only the power to
destroy, not 'to reconstruct. Wen these are added to the conplexity
of econom c regul ation, the uncertainty, the liability to error
the bew | dering conflict of the experts, and the nunmber of tines
the judges have been overrul ed by events, self-limtation can be
seen to be the path to judicial w sdomand institutional prestige
and stability".
Their Lordshi ps further observed that the Courts ought to adopt a pragmatic
approach in solving problenms rather than neasuring the propositions by
abstract symmetry. The exact wi sdomand nice adaptations of renedi es may
not be possible. Even crudities and inequities have 'to be accommbdated in
conplicated tax and econom c | egislations.

We now proceed to enter a deeper dinension in-the field of tax legislation
by considering the probl em of devising the neasure of taxation. This aspect
has been dealt with in detail in Union of India and Ors.” v. Bonbay Tyre
International Ltd.,. Tracing the principles fromthe leading authority of
Re.: a reference under the Government of Ireland Act 1920 and Section 3 of
the Finance Act (Northern Ireland) 1934, (1936) A C 352, passing through
Ralla Ramv. Province of East Punjab, 1948 FCR 207, -and treadi ng t hrough
the law as it has devel oped through judicial pronouncenents one after the
ether, this Court has nmade subtle observations therein. It has been |ong
recogni zed that the neasure enployed for assessing a tax nust not be
confused with the nature of the tax. A tax has two elenents: first, the
person, thing or activity on which the tax is inposed, and secondly, the
amount of tax. The anpbunt may be neasured in many ways; but a distinction
bet ween the subject matter of a tax and the standard by which the amunt of
tax is measured nust not be |ost sight of. These are described respectively
as the subject of a tax and the nmeasure of a tax. It is true that the
standard adopted as a neasure of the levy may be indicative of the nature
of the tax, but it does not necessarily determine it. The nature of the
mechani sm by which the tax is to be assessed is not decisive of the
essential characteristic of the particular tax charged, though it may throw
light on the general character of the tax.

Here we may refer to certain illustrative cases of well settled authority -

the authority which has not been shaken so far and has rather w thstood the

test of tinmes.

Taxation - neasure of |evy not suggestive of nature of tax - illustrative
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cases

In Ralla Ram (supra) the Federal Court held that a tax on buil di ngs under
Section 3 of the Punjab Urban | mmovable Property Tax Act, 1940, neasured by
a percentage of the annual value of such building, remained a tax on
bui I di ngs even though the neasure of annual value of a building was al so
adopted as a standard for determ ning incone fromproperty under the Incone
Tax Act. The sane standard was adopted as a neasure for the two |evies, yet
the levies remai ned separate inposts by virtue of their distinctive nature.
The neasure adopted, it was held could not be identified with the nature of
the tax | evied.

In Sainik Mtors, Jodhpur v. State of Rajasthan, a tax on passengers and
goods was assessed as a rate on the fares and frei ghts payable by the

owners of the notor vehicles. The contention that the | evy was a tax upon
i ncome and not upon passengers and goods was repelled by this Court. The
Court pointed out that though the measure of the tax is furnished by the
fares and freights it does not cease to be a tax on passengers and goods.

In DG CGouse & Co. v. State of Kerala, the Court exami ned the different
nodes available to the Legislature for measuring the levy of tax on
bui | di ngs. The Court uphel d the provision made by the Legislature |inking
the levy with the annual value of the building and prescribing a uniformed
formula for determning its capital value and for calculating the tax.

In the Hingir-Ranpur Coal Co. Ltd. v. State of Orissa, the formin which
the Il evy was inposed was held to be an inpermissible test for defining in
itself the character of the levy. It was argued that the nethod of
determining the rate of levy was by reference to the mnerals produced by
the mnes and, therefore, it waslevy in the nature of a duty of excise.
This Court held that the nmethod thus adopted nmay he rel evant in considering
the character of the inpost but its effect nmust be weighed alongwith and in
the light of the other relevant circunstances. Referring to Bonbay Tyre
International Ltd. (supra), the Court further held that it is clear that
when enacting a neasure to serve as a standard for assessing the levy, the
Legi sl ature need not contour it along |lines which spell out the character
of the levy itself. A broader based standard of reference is permssible to
be adopted for the purpose of determining the nmeasure of thelevy. Any
standard whi ch maintains a nexus with the essential character of the |evy
can be regarded as a valid basis for assessing the neasure of the |evy.
Meani ng of 'Lands’ - as used in Entry 49 in list I

The word 'land’ - as used in Entry 46, in List Il, canme up for the
consideration of this Court in Anant MIls v. State of Gujarat. It was held
that the word 'l and’ cannot be assigned a narrow nmeaning so as to confine
it to the surface of the earth. It includes all strata above or below In
ot her words, the word 'l and’ includes not only the surface of the earth but
everything under or over it, and has in its legal significance an

i ndefinite extant upward and downward. The four-Judges’ Bench upheld the
validity of the law levying tax in respect of area occupi ed by underground
lines by reference to Entry 49 in List Il, holding'it to be a tax on |and
only.

Anpl e authority is available for the concept that under Entry 49 in List Il
the land remains a land without regard to the use to which it is being
subjected. It is open for the Legislature to ignore the nature of the user
and tax the land. At the sane time it is also pernmissible to identify, for
the purpose of classification, the land by reference to its user. Wile
taxing the land it is open for the Legislature to consider the | and which
produces a particular growh or is useful for a particular utility and to
classify it separately and tax the sane. Different pieces of |and
identically situated otherw se, but being subjected to different uses, or
havi ng different potential, are capable of being classified separately
wi t hout incurring the wath of Article 14 of the Constitution. The
Constitution Bench in Kunnathat That hunni Moopil Nair etc. v. State of
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Kerala and Anr., held that the land on which a forest stands is not to be
excluded necessarily fromEntry 49. The erstwhile Entry 19 of Schedule 11
applied to "forest’. Their Lordships held that the use of the word 'forest’
in Entry 19 could not be pressed into service to cut down the plain neaning
of the word "land’ in Entry 49. It was permissible to tax the I and on which
a forest stands by reference to Entry 49. In A oy Kumar Mikherjee v. Loca
Board of Barpeta, , the appellant, a | and holder, held a hatt (or narket)
on his land. The Local Board asked the appellant to take out a licence and
pay Rs. 600/-, later Rs. 700/-, by way of licence fee for holding the
market. It was urged that the inpost was unconstitutional, inter alia, on
the ground that the tax was actually inmposed on the market, which infringed
Article 14 of the Constitution, and al so because the State Legislature had
no | egislative conmpetence to tax a market. The Local Board relied on Entry
49 in List. Il. The appellant urged that Entries 45 to 63 which deal with
taxes do not contenplate a tax on markets. Repelling the plea, the
Constitution Bench held that the tax was on the | and though the charges
arise only when the landis used for a narket. The tax renained a tax on
land in spite of the inposition being dependant upon the user of the |and
as a market. The tax was an annual tax as contrasted to a tax for each day
on whi ch the market was hel d.” The owner or occupier of the |and was
responsi ble far paynment of ‘tax on an-annual basis. The anmount of tax
depended upon the area of theland on which the market was held and the

i mportance of the market. Thus, the tax was held to be a tax on |and,
though the incidence depended upon the use of the |and as a market.

In Vivian Joseph Ferreira and Anr. v. The Minicipal Corporation of Geater
Bonbay and Ors.,the tax was confined to the residential tenanted buil dings.
The cl assification was held to be valid. In fine The Government of Andhra
Pradesh and Anr. v. Hindustan Machine Tools Ltd., house tax was |evied on
the buildings. The new definition of 'house’ “included 'a factory’'. However,
the house tax was | evied only on the building occupied by the factory and
not on the machinery and furniture. The State Legislature clained
conpetence to do so under Entry 49, List |l. The power to tax a buil ding,
exerci sable without reference to the useto which the building is put, was
held to be valid. In the opinionof the Court, it was irrelevant that the
bui | di ng was occupied by a factory which could not conduct its activities
wi t hout the machinery and furniture.

Once it is held that the land or building is available to be taxed, it does
not matter to what use the land is being subjected though the nature of the
user may enabl e | and of one particul ar user being classified separately
fromthe | and being subjected to another kind of user. The tax would remain
a tax on land. It cannot be urged that what is being taxed is not the |and
but the nature of its user. So also it is perm ssible toadopt nyriad forns
and met hods of valuation for the purpose of quantifying the tax.

In Ralla Ramv. The Province of East Punjabu -1948 FCR 207, the Federa
Court made it clear that every effort should be nade as far as possible to
reconcile the seemng conflict between the provisions of the Provincia
Legi sl ation and the Federal Legislation. Unless the court forns an opinion
that the extent of the alleged invasion by a Provincial Legislature into
the field of the Federal Legislature is so great as would justify the view
that in pith and substance the inpugned tax is a tax wiithin the domain of
the Federal Legislature, the levy of tax would not be liableto be struck
down. The test Said down in Sir Byran ee Jeej eebhoys's case (AR 1940 Bom
65) by the Full Bench of Bonbay Hi gh Court was approved.

I n Assistant Conmi ssioner of Urban Land Tax Madras and Ors. etc. v.

Bucki ngham and Carnatic Co. Ltd. etc., for the purpose of attracting the

applicability of Entry 49 in List Il, so as to cover the inmpugned | evy of

tax on lands and buildings, the Constitution Bench laid down twin tests,

nanely, (i) that such tax is directly inposed on | ands and buil di ngs, and

(ii) that it bears a definite relation to it. Once these tests were

satisfied, it was open for the State Legislature, for the purpose of

| evying tax, to adopt the annual value or the capital value of the |ands
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and buildings for determ ning the incidence of tax. Merely, on account of
such met hodol ogy havi ng been adopted, the State Legi sl ature cannot be
accused of having encroached upon Entries 86, 87 or 83 of List |I. Entry 86
In List | proceeds on the Principle of Aggregation and tax is inposed on
the totality of the value of all the assets. It is quite permssible to
separate | ands and buildings for the purpose of taxation under Entry 49 in
List Il. There is no reason for restricting the anplitude of the | anguage
used in the Entry 49 in List Il. The levy of tax, calculated at the rate of
a certain per centumof the narket value of the urban | and was held to be
intra vires the powers of the State Legislature and not trenchi ng upon
Entry 86 in List I. So is the view taken by another Constitution Bench in
Shri Prithvi Cotton MIIs Ltd., etc. v. Broach Borough Minicipality and
Os., (1959) 2 SCC 283, where the submission that the |evy was not a rate
on |lands and buil di ngs as appropriately understood, but rather a tax on
capital val ue was di scarded.

R R Engineering Co., etc. v. Zila Parishad, _ Bareilly and Anr. etc. 1is a.
case of circunstance and properties tax |evied on the basis of incone which
the assessee receives fromhis profession, trade, calling or property. The
plea that the tax was a tax on incone was di scarded. The test propounded by
the Constitution Bench is that an excessive |levy on circunmstance may tend
to blur the distinction between a tax on incone and a tax on circumnstances.
Income will then cease to be a measure or yardstick of the tax and wll
beconme the very subject-matter of the tax. Restraint in this behalf is a
prudent prescription for the local authorities to follow The Constitution
Bench observed that it was only a matter of conveni ence that incone was
adopted as a yardstick or nmeasure for assessing the tax and the evol venent
of such mechani smwas not concl usive on the nature of tax.

We are inclined to make a reference to a few sel ected Full Bench decisions
of different H gh Courts which have been cited with approval before this
Court in many of the decisions to which we are nmaking reference during the
course of this judgnent.

In Sir Byranjee Jeejeebhoy v. Province of Bonbay and Ors. - A l.R 1940
Bonbay 65 (F.B.) the Provincial Government levied a tax at the rate of 5%
of the annual letting value in the City of Bonbay on the buil dings and
| ands. The buil dings were classified by reference to their annual letting
val ue, and exception from paynent of tax was al so carved out in favour of
such buil di ngs as remmi ned vacant and unproductive of rent for the
specified period. It was urged that the inmpugned tax purported or desired
to tax the value. Placing reliance on the Federal Court’s decision in "In
Re: C.P. Mdtor Spirit Act, 1939 (1939 FCR 18) Chief Justice Beaunont held
that the inmpugned tax was a tax on | ands and buil dings. Three subm ssions
were made in support of the challenge: (1) that the tax is graded by
reference to the annual value of the property charged, (I1) that an
al | owance was avail able to be made in respect of vacant properties, and
(I'11) that the basis of the tax was the sane as the basis on which tax on
i ncomre fromproperty was inposed by Sections 6 and 9 of /I ncone Tax Act and,
therefore in reality the rate was a tax on i ncone. Beaunont, C.J. held that
regard nust be had to the pith and substance of the-inpugned tax arid not
nerely to the form Al the itens in the Provincial List nust be so
construed as to exclude taxes on income. The tax is charged on | ands and
buildings and it is based on the estimated rent which the property would
fetch. Such a value may bear very little relation to the actual i ncone of
the property. It is inposed without any relation to the capital val ue
except insofar as such value can be ascertained by reference to the
rateable value. It did not make any difference if the arbitrary basis which
was adopted for the purpose of the rate mght as well be applied for
ascertaining the capital value as for ascertaining inconme. The fact that
sonme concession is allowed to the snall owner, a concession which may be
based as much on political as on econom c considerations and that an
al | owance may be nade where the property is shown to produce no inconme, a
fact which may be taken to show that the estinated value was found to be
erroneous, cannot after the nature of the tax. The concept that in case of
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conflict between the Federal List and Provincial List, an entry in the
Federal List nay be given a nore restricted neani ng, was endorsed. The
legality of the levy was upheld.

In District Board of Farrukhabad v. Prag Dutt and Ors. - AR 1948 Al | ahabad
382 (F.B.), a tax on ’'circunmstances and property’ was under challenge. It
was urged that it was a tax on inconme. Chief Justice Malik held that the
fundanental difference between the tax on 'inconme’ and a tax on
"circunstances and property’ is that incone tax can only be levied if there
is inconme and if there is no inconme, no tax is payable. But in the case of
'circunmstances and property’ tax, where a man’s status has to be

determ ned, his total business turnover may be considered for purposes of
taxation, though he may not have earned any taxable incone.

The State of Punjab v. The Union of India through the Secretary to
CGovernment Fi nance Departnent, Government of India, New Delhi - AIR 1971
Punj ab & Haryana 155 (F.B.), is a Five-Judges Bench decision delivered by
Chi ef Justice Harbans Singh. Conflict was noticed between List |, Entry 86
and List I'l, Entry 49. Dealing with the scope of Entry 49 in List II, it
was held that it enpowers the State Legislatures to directly tax |ands and
bui | di ngs, and for determining the basis of the tax the State Legislature
may take, either the area, annual rental value, narket value or the capita
val ue of the land as a basis for calculating and quantifying the tax on

| and. Merely because tax was cal cul ated on the basis of annual renta
value, it will not turn it into a tax on incone, and if it is based on
capital value, it will not turn it intoa tax on capital value.

Yet anot her angle which the Constitutional Courts would advisedly do better
to keep in view while dealing with a tax legislation, in the Iight of the
purported conflict between the powers of the Union and the State to
| egi sl ate, which was stated forcefully and which was |ogically based on an
anal ytical exam nation of constitutional scheme by Jeevan Reddy, J. in S. K
Bomai and Ors. v. Union of India, nmay be touched. Qur Constitution has a
federal structure. Several provisions of the Constitution unnmi stakably show
that the Founding Fathers intended to create a strong centre. The
hi stori cal background relevant at the time of the fram ng of the
Constitution warranted a strong centre naturally and necessarily. This bias
of the framers towards the centre is found reflected in the distribution of
| egi sl ati ve heads between the Centre and the States. Mre inportant heads
of legislation are placed in List I. In the Concurrent List the
parliamentary enactment is given prinmacy, irrespective of the fact whether
such enactnent is earlier or later in point-of tine to a State enactnment on
the sanme subject matter. The residuary power to legislate is with the
Centre. By the Forty-second Amendnent a few of the entries in List Il were
omitted or transferred to other lists. Articles 249 to 252 further
denonstrate the prinmacy of Parlianment, allowing it liberty to encroach on
the field meant exclusively for the State |egislation though subject to
certain conditions being satisfied. In the matter of finances, the States
appear to have been placed in a |l ess favourable position. True, the Centre
has been given nore powers but the same is acconpanied by certain
additional responsibilities as well. The Constitution is an organic |iving
document. Its outl ook and expression as perceived and expressed by the
interpreters of the Constitution nmust be dynam c and keep pace with the
changi ng times. Though the basics and fundanental s of the Constitution
remain unalterable, the interpretation of the flexible provisions of the
Constitution can be acconpani ed by dynami smand | ean, in case of conflict,
in favour of the weaker or the one who is nore needy. Several taxes are
collected by the Centre and allocation of revenue is made to States from
time to time. The Centre consunming the lion's share of revenue has
attracted good anmount of criticismat the hands of the States and financia
experts. The interpretation of Entries can afford to strike a bal ance, or
at least try to renpve inbalance, so far as it can. Any conscious whittling
down of the powers of the State can be guarded against by the Courts. "Let
it be said that the federalismin the Indian Constitution is not a matter
of adm nistrative conveni ence, but one of principle - the outcome of our
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own historical process and a recognition of the ground realities.” Quoting
fromMC. Setalvad, Tagore Law Lectures "Union and State rel ations under
the Indian Constitution" ( Eastern Law House, Calcutta, 1974), Jeevan
Reddy, J. observed - "It is enough to note that our Constitution has
certainly a bias towards the Centre vis-a-vis the States...... It is equally
necessary to enphasi se that Courts should be careful not to upset the
delicately-crafted constitutional schema by a process of interpretation.”
The Conflict - a cautious evaluation of "India Cenent"

W will now refer to and deal with those cases which have led to the three
| ear ned Judges of this Court, placing the matter for consideration by a
Constitution Bench. W would refer to the cases nentioned in the order of
reference and al so to those cases which were heavily relied upon on behal f
of the respondents, disputing the validity of the inpugned tax.

| mredi ately, we take upIndia Cenent.

In India Cenent Ltd. and Os. v. State of Tami| Nadu and Ors. what was

i mpugned was a levy of cess on royalty and the question was, whether such
cess on royalty is within the conpetence of the State Legislature. The
appel | ant. was required to pay, by the Madras Panchayats Act, 1958, |oca
cess at the rate of 45 paise per rupee of the royalty already being paid.
The question fornmul ated by the Court, as arising for decision was : is cess
on royalty a demand of | and revenue or additional royalty? The Court found
that the royalty was payabl e by the appellant as prescribed under the |ease
deed. The rates of 'theroyalty were fixed under the Mnes and M neral s
(Devel opnent and Regul ation) Act, 1957, which is a Central Act, passed
under Entry 54 in List I, by which the control of nines and m nerals has
been taken over by the Central Government. The State Legislature sought to
justify and sustain the |evy by reference to Entry 49, 50 or 45 in List II,
Cess is a tax and is generally used when thelevy is for sone specia

adm ni strative expense, suggested by the nane of the cess, such as health
cess, education cess, road cess etc. This is a well-settled position of

| aw. The levy was sought to be justified under Entry 45 in List |l by
including it within the neaning of 1and revenue, and in the alternative
under Entry 49 in List Il as tax on | ands. The challenge to the

constitutional validity of the |evy was upheld. We would briefly state the
reasoni ng which prevailed with the | earned Judges.

G L. Oza, J. delivered a separate concurring opinion. The majority opinion
expressed t hrough Sabyasachi Mikharji, J. (as-his Lordship then was), first
clarified the distinction between 'royalty’ and ’'land revenue’ . "Land
revenue’ is connotative of the share in the produce of l-and which the king
or the Governnent is entitled to receive. 'Royalty’ is a charge payable on
the extraction of minerals fromthe land. A cess on royalty cannot,
therefore, be called additional |and revenue andas such the State was

di sabl ed frominposing tax on royalty. There is a clear distinction between
"tax directly on land’ and 'tax on inconme arising fromland . Royalty is
indirectly connected with land and a cess on royalty cannot be called a tax
directly on land as a unit. The levy could al so not be sustai ned under

Entry 50 in List Il which deals with taxes on mineral rights subject to
[imtation i nposed by Parlianent relating to mneral devel opnent. Assumng
that the tax in pith and substance fell to Entry 50 in List Il, it would be

controlled by a legislation under Entry 54 in List I.

A Division Bench decision of Mysore High Court in Laxm narayana M ni ng Co.,
Bangal ore and Anr. v. Tal uk Devel opnent Board and Anr. - AIR 1972 Mysore
299 was cited with approval in India Cenent . The Mysore Hi gh Court struck
down as violative of MVMDR Act, 1957 a licence fee on mni ng manganese or
iron ore etc. inposed by a State Legislation. A perusal of the judgnent of
the Mysore High Court shows that the inmpost was by way of |icence fee on
the mining of certain mnerals. Regulation and devel opnent of m nes and

m neral s was undertaken by the Central Legislation and therefore the power
of the State Legislature under Entries 23 and 52 in List-11 got denuded in
the field of regulation and devel opnent covered by the Central Legislation
The Division Bench vide para 6 held "it is therefore clear that to the
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extent the Central Act makes provision regarding the regul ati on and

devel opnent of nminerals, the powers of the States Legislatures under Entry
23 of List 11 stand curtailed ". The State Governnent had sought to defend
the licence fee on the ground that it was in the nature of a tax and not a
licence fee. This plea has been specifically noted by the H gh Court and
dealt with. However, what is significant to note is the revel ation, made by
careful reading of the Judgnent, that provision for licence fee was nade in
the Central Legislation and licence fee was sought to be inposed by the
State too. In fact, the licence fee was a step trenching upon the field of
regul ation and therefore was liable to be struck down on this ground al one.
Yet, anot her reasoning which prevailed with the H gh Court was that Section
143 of the State Act, which was not inconsistent with the Central Act, was
relied on by the State Governnent as conferring power on it to levy the

i mpugned licence fee. On that plea the H gh Court formed an opinion that on
the fram ng of Section 143 of the State Act it did not in express terns
authorize a levy of fee or tax. The High Court observed - "It (Section 143)
cannot al so be construed as conferring such a power on the respondents to
levy a tax or fee on mning, in view of the well-settled and statutory
construction that a Court construing a provision of |aw nust presune that
the intention of the authority in naking it was not to exceed its power but
to enact it validly". The ratio of the decision of the Mysore H gh Court is
that provision for licenses and |icense fees, operating in the field of
regul ation of mines and mnerals is not available to be made by State
legislation - in view of the declarationin ternms of Entry 54 in List I.

In our view, the decision by Mysore Hi gh Court cannot be read so widely as
| ayi ng down the |aw that Union’s power to regulate and control results in
depriving the States of their power to levy tax or fee within their

| egi sl ative conpetence without trenching upon the field of regulation and
control. There is a distinction between power to regulate and control and
power to tax, the two being distinct and that difference has not been kept
in view by the Mysore Hi gh Court.

(A version fromnmain i ssue) Royalty, if tax?

We Wuld like to avail this opportunity for pointing out an error
attributable either to a stenographer’s devil or to sheer inadvertence,
having crept into the majority judgnment in India Cement Ltd.’'s case
(supra). The error is apparent and only needs a careful reading to detect.
We feel constrained - rather duty-bound - to say so, lest a reading of the
j udgrment contai ning such an error - just an error of one word - should
continue to cause the likely enbarrassment and have adverse effect on the
subsequent judicial pronouncenents which would follow India Cenent. Ltd.’'s
case, feeling bound and rightly, by the said judgnment having the force of
pronouncenent by seven-Judges Bench. Para 34 of the report reads as under
“I'n the aforesaid view of the matter, we are of the opinion that
royalty is a tax, and as such a cess on royalty being a tax on
royalty, is beyond the conpetence of the State |egislature because
Section 9 of the Central Act covers the field and the State
| egislature is denuded of its conpetence under Entry 23 of List II.
In any event, we are of the opinion that cess on royalty cannot 'be

sust ai ned under Entry 49 of List Il as being a tax on |and. Royalty
on mineral rights is not a tax on |l and but a paynment for the user
of land."

(underlining by us)

In the first sentence the word 'royalty’ occurring in the expression -
"royalty is a tax’, is clearly an error. Wat the mgjority wi shed to say,
and has in fact said, is - 'cess on royalty is a tax'. The correct words to
be printed in the judgment shoul d have been 'cess on royalty’ in place of
"royalty’ only. The words ’'cess on’ appear to have been inadvertently or
erroneously omtted while typing the text of judgment. This is clear from
reading the judgnment in its entirety. Vide para 22 and 31, which precede
para 34 above said, their Lordships have held that 'royalty’ is not a tax.
Even the last line of para 34 records 'royalty on mineral rights is not a
tax on land but a paynent for the user of land' . The very first sentence of
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the para records in quick succession '...... as such a cess on royalty being
a tax on royalty, is beyond the conpetence of the State legislature...’.
What their Lordships have intended to record is '...... that cess on royalty

is a tax, and as such a cess on royalty being a tax on royalty is beyond
the conpetence of the State Legislature....’. That makes correct and
sensi bl e readi ng, A doubtful expression occurring in a judgment, apparently
by m stake or inadvertence, ought to be read by assum ng that the Court had
i ntended to say only that which is correct according to the settled
position of law, and the apparent error should be Ignored, far from naking
any capital out of it, giving way to the correct expression which ought to
be Inmplied or necessarily read in the context, also having regard to what
has been said a little before and a little after. No | earned Judge woul d
consci ously author a judgnent which is self-inconsistent or incorporates
passages repugnant to each other. Vide para 22, their Lordships have
clearly held that thereis no entry in Schedule Il which enables the State
to inmpose a tax on royalty and, therefore, the State was inconmpetent to

i mpose such a tax (cess): The cess which has an incidence of an additiona
charge on royalty and not a tax on |and, cannot apparently be justified as
failing under Entry 49 in List 11.

It is of significance for the issue before us, to deternine the nature of
royalty and whether it is a tax, and if not, then, what it is, Until the
pronouncenent of this Court in India Cenent (supra), it has been the

uni f orm and unani nous judicial opinion that royalty is not a tax.

First we will refer to certain dictionaries oft-cited in courts of |aw.

Words and Phrases, Permanent Edition (Vol.37A, page 597)-
""Royalty" is the share of the produce reserved to owner for
permtting another to exploit and use property. The word "royal ty"
nmeans conpensation paid to | andlord by occupier of |land for species
of occupation allowed by contract between them "Royalty" is a
share of the product or profit (as of a mne, forest, etc.)
reserved by the owner for pernitting another to use his property.”

Stroud’s Judicial Dictionary of Wrds and Phrases (Sixth Edition, 2000,
Vol . 3, page 2341) -
"the word "royalties" signifies, in mning | eases, that part of the
reddendum whi ch is variable, and depends upon'the quantity of
m nerals gotten or the agreed paynent to a patentee on every
article made according to the patent. Rights or privileges for
whi ch renuneration is payable in the formof a royalty"

Words and Phrases, Legally Defined (Third Edition, 1990, Vol.4, page 112) -
"Aroyalty, in the sense in which the word is used in connection
with mning |leases, is a payment to the | essor proportionate to the
amount of the demi sed mneral worked within a specified period"

VWharton’s Law Lexi con (Fourteenth Edition, page 893) -
"Royalty, paynment to a patentee by agreement on every article nade
according to his patent; or to an author by a publisher on every
copy of his book sold; or to the owner of minerals for the right of
wor ki ng the same on every ton or other weight raised."

Mozl ey & Whiteley's Law Dictionary (El eventh Edition, 1993, page 243) -
"A pro rata paynent to a grantor or |essor, on the working of the
property |l eased, or otherwi se on the profits of the grant of |ease.
The word is especially used in reference to mines/ patents and
copyrights.”

Premis Judicial Dictionary (1992, Vol. 2, page 1458) -
"royalties are paynments whi ch the Governnent may denmand for the
appropriation of minerals, tinber or other property belonging to
the Government. Two inportant features of royalty have to be
noticed, they are, that the paynent nade for the privil ege of
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renoving the articles is in proportion to the quantity renoved, and
the basis of the paynent is an agreenent."

Bl ack’ s Law Dictionary (Seventh Edition, p.1330) -
"Royalty - A share of the product or profit fromreal property,
reserved by the grantor of a mneral |ease, in exchange for the
| essee’s right to mne or drill on the |and.
M neral Royalty : Aright to a share of incone from m neral production."’
In DK, Trivedi & Sons, and Ors. v. State of Gujarat and Ors., 1986 (Supp)
SCC 20, a Bench of two | earned Judges of this Court dealt with "rent",
"royalty” and "dead rent" and held as follows. Rent is an integral part of
the concept of a lease. It is the consideration fromthe |essee to the
| essor for the demi se of the property to him In a mning | ease the
consi deration usually noving fromthe | essee to the |l essor is the rent of
the area | eased (often called surface rent), dead rent and royalty. Since
the mining | ease confers upon the | essee the right not nmerely to enjoy the
property as under an ordinary |ease but also to extract minerals fromthe
| and and to appropriate themfor his own use or benefit, in addition to the
usual rent for the area denised, the |l essee is required to pay a certain
amount in-respect of the mnerals extracted proportionate to the quantity
so extracted. Such paynent is-called "royalty". It nmay, however, be that
the mine is not worked properly so as not to yield enough return to the
| essor in the shape of royalty. In order to ensure for the | essor a regul ar
i ncorme, regardl ess/of whether the nine is worked or not, a fixed anmount is
provided to be paid to himby the | esses. This is called "dead rent". "Dead
rent" is calculated on the basis of the area | eased while "royalty" is
cal cul ated on the quantity of mnerals extracted or renoved. Thus, while
dead rent is a fixed return to the lessor, royalty is a return which varies
with the quantity of mnerals extracted or renoved. Since dead rent and
royalty are both a return to the | essor in respect of the area | eased,
| ooked at from one point of view dead rent can be described as the m ni mum
guar ant eed anount of royalty payable to the | essor but cal cul ated on the
basis of the area | eased, and not on the quantity of minerals extracted or
removed. In HR S. Murthy v. Collector of Chittor, too the Constitution
Bench of this Court had defined Royalty to nean 'the paynent nmade for the
materials or mnerals won fromthe | and’

The judicial opinion as prevailing anpongst the High Courts nay be noticed.
A Full Bench of the High Court of Orissa held-in Laxm Narayan Agarwalla
and Ors. v. State of Orissa and Ors., 'Royalty is the payment nmade for the
m nerals extracted; it is not tax’. In Surajdin Laxmanlal v. State of MP.
Nagpur and Ors. a Division Bench of the Hi gh Court of Madhya Pradesh
referred to the Wharton’s Law Lexi con and Mozl ey & Witeley' s Law
Dictionary and said - "royalties are paynments which the Governnment may
demand for the appropriation of mnerals, timnber or other property

bel onging to the Governnent." The Hi gh Court opined that there are two

i mportant features of royalty: (i) the paynent is in proportion to the
quantity renoved; and (ii) the basis of the paynent is an agreenent.

Drawi ng a distinction between 'royalty’ and 'tax’, “a Division Bench of ‘the

H gh Court of Punjab and Haryana Hi gh Court held in Dr. Shanti Saroop

Sharma and Anr. v. State of Punjab and Ors. as under -
"if a person is nmerely in occupation of |and which contains m nor
mnerals, he is not liable to pay any royalty, but it is only when
he holds a mining | ease and by virtue of that extracts one or nore
mnor minerals that he is called upon to pay royalty to the
CGovernment where the lease is in respect of the land in which m nor
m neral s vest inthe Governnent. Royalty thus has its basis in the
contract. For paynent to the owner of the minerals for the
privilege of extracting the mnor mnerals conputed on the basis of
the quantity actually extracted and renoved fromthe | eased area.
It is nore akin to rent or conpensation payable to an owner by the
occupier or |lessee of land for its use or exploitation of the
resources contained therein. Merely because the provision with
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regard to royalty is nade by virtue of the rules relating to the
regul ation of the mning leases and a uniformrate is prescribed,
it does not followthat it is a conpulsory exaction in the nature
of tax or inpost."

A Division Bench of Gujarat High Court in Saurashtra Cenent & Chem ca

I ndustries Ltd., Ranavav v. Union of India and Anr., enphatically said -
"royalty may not be a fee but it is not atax. It is a paynent for
the mineral which is removed or consuned by the hol der of the
m ning | ease. The mnerals thensel ves, - the property beneath the
soil - belong to the Union. Wen the holder of a mning | ease
renoves these mnerals or consunes them he can do so only on
payment of its price or value. Therefore, royalty is a share which
the Union claims in the minerals which have been won fromthe soi
by the | essee and which otherwi se belong to it. Royalty is a share
in such mnerals and not a tax in the formof a compul sory
exaction. It is not conpul sory because anyone who applies for a
m.ning lease to win mnerals for being renoved or consuned must pay
its price. If he does not want to pay the price, he nay not apply
for-a mning | ease. Royalty which is a share of the owner of the
m-neral's - the Union - won by the | essee fromthe soil with the
authority of the Union can never be said to be an inposition on the
hol der of a mining lease.

We need not further nmultiply the authorities. Suffice it to say that unti
the pronouncenent in /India Cenent, nobody doubted the correctness of
"royalty’ not being a tax.

Such has been the position even subsequent to the pronouncenent in India
Cenment .

In Inderjeet Singh Sial and Anr. v. Karam Chand Thapar and Os., a Bench of
two | earned judges held that -
“Inits primary and natural sense 'royalty’, in the legal world, is
known as the equival ent or translation of jura regalia or jura
regi a. Royal rights and prerogatives of a sovereign are covered
thereunder. In its secondary sense the word 'royalty’ would
signify, as in mning | eases, that part of 'the reddendum variable
t hough, payable in cash or kind, for rights and privileges
obtained. It is found in the clause of the deed by which the
grantor reserves something to hinmself out of that which he grants.
It may even be a clause reserving rent in a | ease, whereby the
| essor reserves sonething for hinself out of that which he grants.”

In Ajit Singh v. Union of India and Ors. - 1995 supp. (4) SCC 224, another
Bench of two | earned Judges held that the grant of mining | ease involves
grant of a privilege by the State. In both these decisions India Cenent’s
is not noticed.

In Quarry Omers’ Association v. State of Bihar and Ors. - (2000) 8 SCC

655, a Bench of two | earned Judges was faced with a subm ssion, based on

I ndi a Cenment and subsequent decisions following it, that royalty is a tax.

The | earned Judges found it difficult to accept the concept but tried to

wiggle out of the situation by observing -
"royalty includes the price for the consideration of parting with
the right and privilege of the owner, nanely, the State Governnent
who owns the mineral. In other words, the royalty/dead rent, which
a |l essee or licensee pays, includes the price of the mnerals which
are the property of the State; Both royalty and dead rent are
integral parts of a |lease. Thus, it does not constitute usual tax
as commonl y understood but includes return for the consideration
for parting with its property."”

In India Cenent (vide para 31, SCC) decisions of four H gh Courts hol ding
"Royalty is not tax’ have been noted w thout any adverse coment. Rather, .
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the view seens to have been noted with tacit approval. Earlier (vide para
21, SCC) the connotative neaning of royalty being 'share in the produce of
 and’ has been noted. But for the first sentence (in para 34, SCC) which we
find to be an apparent error, no where else has the majority judgment held
royalty to be a tax.

How t he abovenoted inadvertent error in India Cenent has resulted into
throwing on the loop line the novenent of |ater case |law on this point nay
be noticed. In State of MP. v. Mhalaxnm Fabric MIIs Ltd., and Os.
(decision by a Bench of three | earned Judges) and Saurashtra Cenent and
Chemicals Industries and Anr. etc. etc. v. Union of India and Os. - (2001)
1 SCC 91 (decision by a Bench of two | earned Judges) para 34 (from SCC) in
I ndi a Cenent has been quoted verbatimand dealt with. In Mahal axm Fabric
MIlls Ltd. and Ors.’s case (supra), the court noticed several dictionaries
defining royalty and also the decisions of H gh Courts available and stated
that traditionally speaking royalty is an anmount which is paid under
contract of |ease by the'lessee to the |essor, nanely, the State
CGovernments concerned-and it is commensurate with the quality of mnerals
extracted., But then (vide para 12), the Court felt bound by the view taken
in India Cement , reiteratedin Oissa Cenent, to hold that royalty is a
tax. The point-that there was apparently a ’'typographical error’ in para 34
in India Cement was specifically raised but was rejected. In Saurashtra
Cenent and Chemical s I'ndustries and Anr. (supra) too the Court fait itself
bound by the decision in-Mahal axmi Fabric MIIls Ltd. and Ors. (supra),
backed by India Cenent, and therefore held royalty to be tax.

We have clearly pointed out the said error, as we are fully convinced in
that regard and feel ‘ourselves obliged constitutionally, legally and
norally to do so, |lest the said error should cause any further harmto the
trend of jurisprudential thought centering around the nmeaning of 'royalty’.
We hold that royalty is not tax. Royalty is paid to the owner of |and who
nmay be a private person and may not necessarily be State. A private person
owning the land is entitled to charge royalty but not tax. The |essor
receives royalty as his incone and for the |essee the royalty paid is an
expenditure incurred. Royalty cannot be tax. W declare that even in India
Cenment it was not the finding of the Court that royalty is a tax. A
statenent caused by an apparent typographical or inadvertent error in a

j udgrment of the Court should not be m sunderstood as decl aration of such
law by the Court. W also record, our express dissent with that part of the
judgnent in Mahal axmi Fabric MIIs Ltd. and Os. which says (vide para 12
of SSC report) that there was no 'typographical error’ in India Cement and
that the said conclusion that royalty is atax logically flewfromthe
earlier paragraphs of the judgnent.

Inter-rel ationship of Schedule | Entry 54 and Schedule |l Entry 23

Wth the abovesaid reflection of ours on clarifying1ndia Cenent,
clarification now we proceed to exam ne the inter-relationship of 'Schedul e
| Entry 54 and Schedule Il Entry 23 which have been quoted and reproduced
inthe earlier part of this judgnment.

Conflict in Entries (in the three Lists in Seventh Schedul ed

The anal ysis of decided cases as nmade by eminent constitutional jurist H M
Seervai in his work on Constitutional Law of India (Fourth/Silver Jubilee
Edition, Vol.3) is apposite. Vide para 22.168, he states - "In Gov.-Gen. in
Council v. Madras, 1945 FCR 179, the Privy Council laid down inportant
principles for interpreting apparently conflicting legislative entries in
general, and apparently conflicting tax entries in particular. The Privy
Council held, first, that though a tax in List | (e.g. a duty of excise)
and a tax in List Il (e.g. a tax on the sale of goods) of the Government of
I ndia Act, 1935, mmy overlap, in fact there would be no overlapping in few,
if the taxes were separate and distinct inposts; secondly, that the
machi nery of tax collection did not affect the real nature of a tax.
Anot her principle for reconciling apparently conflicting tax entries
follows fromthe fact that a tax has two elenents : the parson, thing or
activity on which the tax is inposed, and the amount of the tax. The anpunt
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may be neasured in many ways; but deci ded cases establish a clear

di stinction between the subject matter of a tax and the standard by which
the anpbunt of tax is neasured. These two el enents are described as the
subject or a tax and the neasure of a tax. In D.G Gouse v. Kerala -, which
is considered |later, the above passage was quoted w th approval by the
Supreme Court as stating precisely the two el enents involved in al nost al
tax cases, nanely, the subject of a tax and the neasure of a tax."

It is necessary to exam ne the scheme underlying the Seventh Schedul e of
the Constitution. We are relieved of the need of enbarking upon any nai den
voyage in this direction in view of the availability of a Constitution
Bench decision in MP.V. Sundararamer & Co. v. The State of Andhra Pradesh
and Anr., (1958) SCR 1422. Venkatarana Aiyar, 3., speaking for the
Constitution Bench, traced the history of |egislations preceding the
Constitution, analysed the schene underlying the division of |egislative
powers between the Centre and the States and then succinctly sumred up the
qui ntessence of the analysis. It was held, inter alia:

1. In List |, Entries 1 to 81 nention the several matters over which
Parliament has authority to legislate. Entries 82 to 92 enunerate the taxes
whi ch coul d be inposed by a law of Parlianment. An exani nation of these two
groups of Entries shows that while the main subject of |legislation figures
inthe first group; a tax in relation thereto is separately nentioned in
the second.

2. In List Il, Entrires 1 to 44 formone group nentioning the subjects on
which the States couldlegislate. Entries 45 to 63 in that List form

anot her group, and they deal with taxes.

3. Taxation is not intended to be conprised in the main subject in which it
m ght on an extended construction be regarded as included, but is treated
as a distinct matter for purposes of |egislative conpetence. And this
distinction is also manifest in the | anguage of Article 248, O auses (1)
and (2) and of Entry 97in List | of the Constitution. Under the schene of
the Entries in the Lists, taxation is regarded as a distinct matter and is
separately set out

4. The entries in the Legislative Lists nust be construed broadly and not
narromy or in a pedantic manner

5. The entries in the two Lists - List | and Il - must be construed, if
possi ble, so as to avoid conflict. Faced with a suggested conflict between
entries in List | and List |11, what has first to be decided is whether

there is any conflict. If there is none, the question of application of the
non- obstante cl ause 'subject to' does not arise. And, if there be conflict,
the correct approach to the question is to see whether it was possible to
effect a reconciliation between the two Entries so as to avoid a conflict
and overl appi ng.

[I'lustration

If it is possible to construe Entry 42 in List | as not Including tax on
inter-state sales it should be so construed and the power to | evy such tax
must be held to be included in Entry 54 in List II"' (Entries as they existed
pre-Forty Second Amendnent, 1976) (See: Governor General in Council v.
Province of Madras - AIR 1945 PC 98, and Province of Madras v. Bodder

Pai denna & Sons - AIR 1942 FC 33)

6. In the event of a dispute arising it should be determ ned by applying
the doctrine of pith and substance to find out whether between two Entries
assigned to two different |egislatures the particul ar subject of the
legislation falls within the anbit of the one or the other. Were there is
a clear and irreconcilable conflict of jurisdiction between the Centre and
a provincial legislature it is the law of the Centre that nust prevail
[underlining by us ]

Referring to MP.V. Sundararam er & Co. (supra) Sabyasachi Mikharji, J. (as
his Lordship then was) speaking for six out of the seven Judges
constituting the Bench in Synthetics and Chenmicals Ltd. and Os. v. State
of UP. and Os. held that under the constitutional scheme of division of
powers in the Seventh Schedule, there are separate entries pertaining to
taxation and other laws. A tax cannot be levied under a general entry.
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The abovesaid principles continue to hold the field and have been fol |l owed
in cases after cases.

General power of 'Regulation and Control’ does not include power of
taxation

One thing, which too is well settled by a series of decisions is that the

power of "regul ation and control" is
separate and distinct fromthe power of taxation. How this principle has
been applied in myriad situations nay be illustratively noticed.

The Constitution Bench in The Hingir-Ranmpur Coal Co. Ltd. and O's. v. The
State of Orissa and O's. etc., was faced with a challenge to the
constitutional validity of the Oissa Mning Areas Devel opnent Fund Act,
1952. The petitioner-conpany was engaged in produci ng and selling coa
excavated fromits collieries at Ranpur in the State of Orissa. The Act and
the Rules franed and the notification issued thereunder |evied the paynent
of cess on the petitioner’s Ranpur Colliery. The cause of action had arisen
to the petitioner therein on account of the communicati ons made to the
conpany in March 1959 ceiling upon themto file nmonthly returns for the
assessment of the cess which was | evied by issuance of a notification dated
June 24, 1958.

The challenge to the constitutional validity of the levy inposed by the
i mpugned Act cane to be examined by reference to Entry 54 in List | read
with the M nes and ' M nerals (Regul ation and Devel opnment) Act, 1948 (Act No.
53 of 1948) as also by reference to Entry 52 in List | read with the
I ndustries (Devel opnent and Regul ati on) Act, 1951 (Act No. 65 of 1951). On
behal f of the State of Orissa, the levy was defended as a fee relatable to
Entries 23 and 66 in List Il. The Constitution Bench entered into an
enquiry as to what is the primary object of the |levy and the essentia
purpose which it is intended to achieve. It was observed that its primary
obj ect and the essential purpose nust be distinguished fromits ultimte or
incidental results or consequences, as that is the true test in determnining
the character of the |levy. The subm ssion that the inpugned |evy could be
ei ther duty of excise or tax, was dismissed. The Constitution Bench held
that the formin which the levy is inposed and the extent of the |evy,
i.e., being too high, do not alter the character of 'the levy froma fee
into that of a duty of excise. The Constitution Bench |aid down the
features which woul d distinguish excise froma tax or fee and al so the
features which distinguish a tax froma fee though there is no generic
difference in a tax and a fee, both being compul sory exactions of noney by
public authorities.
The schenme of the inpugned Orissa Act was exam ned in-depth and their
Lordshi ps found that the cess levied by the i npugned Act was a fee. The Act
was passed for the purpose of the devel opnent of mining areas inthe State.
Oissa is a poor State carrying inits wonb a lot of mneral wealth of
great potential value, but the areas where its mneral wealth is located
| ack infrastructure which woul d enabl e the exploitation of mnerals. The
primary and the principal object of the Act was to develop the mnera
areas in the State and to assist nore efficient and extended exploitation
of its mneral wealth. The cess levied did not becone a part of the
consol i dated fund and was not subject to an appropriation in that behal f ;
it went into the special fund earmarked for carrying out the purpose of the
Act and thus its existence established a correlation betweenthe cess and
the purpose for which it was |evied, satisfying the elenent of quid pro quo
in the schenme. The schene of the Act showed that the cess was |evied
agai nst the class of persons owning nines in the notified area and to
enabl e the State Governnent to render specific services to the said class
by devel oping the notified mneral area. Its application was regul ated by a
statute and was confined to its purposes. There was a definite correlation
bet ween the inpost and the purpose of the Act which was to render services
to the notified area. These feature of the Act inpressed upon the levy the
character of a fee as distinct froma tax.
The inter-relationship of Entries 23 and 66 in List Il qua Entry 54 in List
| was so stated by the Constitution Bench: -
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"The effect of reading the two Entries together is clear. The jurisdiction
of the State Legislature under Entry 23 is subject to the linmtation

i nposed by the latter part of the said Entry. If Parlianent by its |aw has
decl ared that regul ati on and devel opnent of mines should in public interest
be under the control of the Union, to the extent of such declaration the
jurisdiction of the State Legislature is excluded. In other words, if a
Central Act has been passed which contains a declaration by Parlianment as
required by Entry 54, and if the said declaration covers the field occupied
by the inpugned Act the inmpugned Act would be ultra vires, not because of
any repugnance between the two statutes but because the State Legislature
had no jurisdiction to pass the law. The limtation inposed by the latter
part of Entry 23 is a limtation on the |legislative conpetence of the State
Legislature itself."

The Constitution Bench then proceeded to test the validity of the cess by
reference to two Central Acts, nanely (A) the Mnes and Mnerals
(Regul ati on and Developnent) Act, 1948 (Act No. 53 of 1948) and (B) The

I ndustries (Devel opnent and Regul ati on) Act, 1951 (Act No. 65 of 1951).

(A) Act  No. 53 of 1948 is a pre-constitutional piece of Centra

legislation. It was found that the applicability of the Act which was
initially attracted to mnes as well as oil fields remained confined to oi
fields inviewof the subsequent parlianentary enactnment, i.e., the MVDR
Act, 1957 (Act No. 67 of 1957). Therefore, the question which renmained to
be exam ned was only for the year 1952 as at that tine the Act No. 53 of
1948 applied to mnes as well as oil fields. The factual constitutiona
position was that Act No. 53 of 1948 ceased to apply to Orissa post-
constitution and assunming it applied yet there was no such declaration
post-constitution nade by Parlianment as is referred to in Entry 23 in List
Il read with Entry 54 in List | and therefore in either case the validity
of the said State Legislation was not inmpaired in spite of the finding
recorded by the Court that 'there can be no doubt that the field covered by
the inpugned (State) Act is covered by the Central Act 53 of 1948’

(B) What is significant for our purpose is-the law lLaid down by the
Constitution Bench as to the validity of ‘the impugned State |egislation by
reference to Act No. 65 of 1951, Section 2 whereof contained a declaration
- "it is hereby declared that it is expedient in the public interest that
the Union should take under its control the industries specified in the
First Schedul e" as contenplated by Entry 52 in List | to which Entry 23 in
List Il is subject. The first schedule included coal as an article as to
whi ch the industry engaged in the nmanufacture or production was brought
within the purview of the Act. Section 9 enpowered the Central Governnent
to levy cess for the purpose of the Act on all goods manufactured or
produced in any schedul ed i ndustries including coal. The Constitution Bench
held that the Central Act was passed to provide for the devel opnment and
regul ation of certain industries one of which undoubtedly is coal m ning
i ndustry. The declaration made by Section 2 of the Act covered the same
field as is covered by the inmpugned State Act.. Then the Constitution Bench
hel d : -
. but in dealing with this question it is inportant to bear
in mnd the doctrine of pith and substance. W, have already noticed
that in pith and substance the | npugned Act is concerned with the
devel opnent of the mining areas notified under it. The Central Act,
on the other hand, deals nore directly with the control of al
i ndustries including of course the industry of coal. Chapter Il of
this Act provides for the constitution of the Central Advisory
Counci| and Devel oprment Councils, Chapter IIl deals with the
regul ati on of schedul ed i ndustries, Chapter IIlA provides for the
di rect nmanagenent or control of industrial undertakings by Centra
CGovernment in certain cases, and Chapter Il1I1B is concerned with the
topic of control of supply, distribution, price, etc. of certain
articles. The last chapter deals with m scellaneous incidenta
matters. The functions of the Devel opnment Councils constituted
under this Act prescribed by Section 6(4) bring out the rea
pur pose and object of the Act. It is to increase the efficiency or
productivity in the schedul ed industry or group of schedul ed
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i ndustries, to inprove or develop the service that such Industry or
group of industries renders or could render to the community, or to
enabl e such industry or group of Industries to render such service
nore econom cally. Section 9 authorises the inposition of cess on
schedul ed i ndustries in certain cases. Section 9(4) provides that
the Central CGovernnent may hand over the proceeds of the cess to
the Devel opnent Council there specified and that the Devel opnent
Council shall utilize the said proceeds to achieve the objects
nentioned in Clauses (a) to (d). These objects include the
pronotion of scientific and industrial research, of inprovenments in
design and quality, and the provision for the training of
techni ci ans and | abour in such industry or group of industries. It
woul d thus be seen that the object of the Act is to regulate the
schedul ed i ndustries with a view to i nprovenent and devel opnent of
the service that they may render to the society, and thus assi st
the solution of the larger problem of national econony. It is
difficult to hold that the field covered by the decl arati on made by
Section 2 of this Act, considered in the light of its severa
provisions, is the sane as the field covered by the inpugned Act.
That being so, it cannot be said that as a result of Entry 52 read
with Act LXL of 1951 the vires of the inpugned Act can be
successful Iy chal |l enged.

Qur conclusion, therefore, is that the inmpugned Act is relatable to Entries

23 and 66 in List Il' of the Seventh Schedule, and its validity is not
impaired or affected by Entries 52 and 54 in List | read with the Act LXV
of 1951 and Act LIII of 1948 respectively. I'n view of this conclusion it is
unnecessary to consi der whether the inpugned Act can be justified under
Entry 50 in List Il, or whether it is relatable to Entry 24 in List 11l and

as such suffers fromthe vice of repughancy with the Central Act XXXl I of
1947."
[ Underlining by us]

In spite of having held that the Central Act of 1951 was attracted to coa
i ndustries, their Lordships, by applying the doctrine of pith and
substance, refused to annul the l'evy of cess under the inmpugned Oissa Act
based on the follow ng distinction :-

Central - Act, 1951. State Legislation of 1952

Deals nore directly with the control of all industries including the

i ndustry of coal with a view to inprovenent and devel opnent of the service
that they may render to the society and thus assist the solution of the

| arger probl em of national econony. I's concerned with the devel opnent
of the mning areas notified under it.

Though both were cesses, one levied by the Central” Act and the other |evied
by the State Act, inasnmuch as they had different fields to operate, Entries
52 and 54 in List | were held not to have any adverse or denudi ng effect on
the legislative conpetence of the State referable to Entries 23 and 65 i'n
List I1.

As a result, the wit petitions laying challenge to the constitutiona
validity of Orissa Act of 1952 were directed to be di sm ssed.

The distinction: Here we will pause for a nmonent with a viewto highlight a
feature of singular significance in The Hingir-Ranpur Coal Co. as it would
be the decisive factor for the applicability of the ratio of the case --
where it would apply and where it would not. Section 6 of Act No. 43 of
1948 which cane up for the consideration of the Constitution Bench
specifically provides :-
"6. Power to make rules as respects ninerals devel opment (i) The
Central Governnent may, by notification in the official Gazette,
make rul es for the conservation and devel opnment of minerals.
(2) In particular, and without prejudice to the generality of the foregoing
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power, such rules may provide for all or any of the following matters,
nanel y: -

XXX XXX XXX XXX

(i) the levy and collection of royalties, fees or taxes inrespect of

m neral s mned, quarried, excavated or coll ected;

XXX XXX XXX XXX

10. Rules to be laid before the Legislature--Al rules nmade under any of
the provisions of this Act shall be laid before the Central Legislature as
soon as may be after they are nmde."

Thus, the power to levy and collect fees or taxes in respect of mnerals
m ned, quarried, excavated or collected was expressly conferred on the
Central CGovernment by a specific provision nade in that regard by the Act
itself. Because the power to levy tax or fee was appropriated to itself by
a Central Legislation it was held that the inpugned Orissa Act - a State
Legi sl ation, could not have provided for the levy of a fee as by virtue of
the Central Legislation, the Union having exercised its power to |egislate,
the field was covered and exenpted fromthe | egislative conpetence of the
State. Yet the recovery was field not liable to be annulled i nasmuch as the
Central Act No. 53 of 1948 was a pre-Constitution Legislation and as to
whi ch a declaration in terns of Entry 54 in List | was not nmade by the
Parliament after the com ng into force of the Constitution.

As to the Central Act of 1951, though it contained a declaration as
contenpl ated by Entry 52 of List I, and though it applied to several goods
i ncluding coal, the doctrine of pith and substance when correctly applied
showed that the Central Act was intended for inprovenent of service while
the State Act of 1952 was intended to deal w-th devel opnent of nining areas
and the latter was valid.

The MVDR Act, 1957, which we are-called uponto deal with, stands on much
better footing for the wit petitioners herein as it does not contain any
provision simlar to Sections 6 and 10 of the Central Act No. 53 of 1948 or
Section 9 of the Central Act No. 65 of 1951.

Chal l enge to | evy under the abovesaid Oissa Act 27 of 1952 did not cone to
an end wi th Hi nger-Rampur Coal Co., 1t was once again raised in the Hi gh
Court with success and the State of Orissa cane up I'n appeal which was
heard and decided by a Constitution Bench In State 'of Oissa and Anr. v.

M A. Tulloch and Co. The respondent wit-petitioner was working a nmanganese
mne in the State of Orissa under a | ease granted under the provisions of
the MVRD Act, 1948. The fee levied under the Orissa Act for the period of
six quarters from Septenmber 30, 1956, to March 31, 1958, was under
chal | enge. The MVDR Act 1957 canme into force w. e.f. June 1/1958. The
recovery inpugned, therefore, related to the period pre-MVDR Act 1957 i.e.
for the period during which Industries (Devel opnent and Regul ati on) Act
1951 was applicable. The recovery was sought to be effected after the
enactment and corning into force of the Act No. 67 of 1957, though the
recovery was referable to the period prior to it. It was held that the
demand was liable to be raised for the period for which'it was rai sed and
the validity of the demand was an i ssue concl uded by Hingir-Ranmpur Coal /Co.
The demand having validly accrued prior to June 1, 1958, the recovery
thereof could be validly enforced, notw thstanding the repeal of Act No. 65
of 1951, on the general principles of interpretation of statutes as al so
under Section 6 of the General C auses Act. Reiterating the findings in

Hi ngi r- Rampur Coal Co. the Constitution Bench held that the inpugned Act
enpowered the State Governnment to levy a fee on a percentage of the val ue
of the mined ore at the pit’s nouth, the collections being intended for the
devel opnent of the "mining areas" in the State, This finding is very
significant.

The Constitution Bench |laid down the follow ng principles which are

rel evant for our purpose :-

(1) Entry 23 of the State List vests in the State Legislature power to

enact |laws on the subject of 'regulation of mnes and ni neral devel opnent

subject to the provisions of List | with respect to regul ation and
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devel opnent under the control of the Union'. It would be seen that "subject
to" the provisions of List | the power of the State to enact Legislation on
the topic of "mines and mineral developnment” is plenary. The rel evant
provision in List | is, as already noticed, Entry 54 of the Union List.
(2) To the extent to which the Union Government had taken under its contro
the regul ati on and devel opnment of mnerals that nmuch (i.e. to that extent)
was withdrawn fromthe, anbit of the power of the State Legi sl ature under
Entry 23 and legislation of the State which had rested on ' the existence
of power under that entry would, to the extent of that control, be
superseded or rendered ineffective, for hare we have a case not of nere
repugnancy between the provisions of the two enactnments but of a denudation
or deprivation of State |egislative power by the declaration which
Parliament is enpowered to nmake, and has made

(3) The States would | ose |legislative competence only to the "extent to

whi ch regul ati on and devel opment under the control of the Union has been
declared by Parliament to be expedient In the public interest”.

(4) I't would be logical first to exan ne and anal yse the State Act and
determne its purpose, width and scope and the area of Its operation and
then consider to what "extent" the Central Act cuts into it or trenches on
it.

As to the MVDR Act, 1957, the Constitution Bench In MA Tulloch observed

by reference to Section 18 of the Act that the intention of Parliament was
to cover the entire field and thus to | eave no scope for the argunent that
until rules were franed there was no i nconsi stency and no supersession of

the State Act.

The foll owi ng hol ding of the above Constitution Bench is again worth noting
PR that technically speaking the power to |levy a fee is under

the entries in the three lists treated as a subject-matter of an

i ndependent grant of |egislative power, but whether it is an

i ncidental power related to a'legislative head or an | ndependent

| egislative power it is beyond dispute that in order that a fee my

validity be Inposed the subject-matter or the main head of

| egislation in connection with which the fee is inposed is within

| egi sl ative power. The nmaterial words of the Entries are : "Tees in

respect of any of the matters in this List". It is, therefore, a

prerequisite for the valid inposition of a fee that it is in

respect of "a matter in the List". |If by reason of the declaration

by Parliament the entire subject-matter of "conservation and

devel opnent of mineral s" has been taken over, for being dealt with

by Parlianment, thus depriving the State of the power which it

therefore possessed, it would follow that the "matter" In the State

List is, to the extent of the declaration, subtracted fromthe

scope and anbit of Entry 23 of the State List. There woul d,

therefore, after the Central Act of 1957, ‘be "no matter in the

List" to which the fee could be related in order to render it

valid."

In the last but one para of MA Tulloch this sentence occurs:- "If this
were the true position about the effect of the Central Act 67 of 1957 as
the liability to pay the fee which was the subject of the notices of the
demand had accrued prior to June 1, 1958, it would fol low that these
notices were valid and the anobunts due thereunder coul d be recovered
notwi t hst andi ng the di sappearance of the Orissa Act by virtue of the
superior legislation by the Union Parlianent". This observation, read out
of the context and facts of the case alongwith the Court having referred to
Sections 18 and 25 of the MVDR Act 1957, creates an inpression that the
power to |l evy fee having been appropriated by the Central Legislation to
the Central Governnent, the cess levied by the State woul d stand
obliterated or repealed, is the holding by the Court. But that is not the
ratio of the case and It could not have been because in Hi ngir-Rampur Coa
Co. the Constitution Bench has clearly held to the contrary and the
Constitution Bench in MA. Tulloch has squarely followed the holding in
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Hi ngi r - Ranmpur Coal Co. Nobody should act on an assunption that in MA
Tul l och the Constitution Bench has held - nuch less as a ratio of the
decision - that under Act No. 67 of 1957 the Central Governnent has
appropriated to itself the power to levy tax or cess on mnerals or mnera
bearing land. Al that the Court has said is that the 1957 enactnment covers
the field of legislation as to the regulation of mnes and the devel opnent
of mnerals. As Section 2 itself provides and indicates, the assunption of
control in public interest by the Central Government is on (i) the

regul ation of mines, (ii) the developnment of minerals, and (iii) to the
extent hereinafter provided. The scope and extent of declaration cannot and
could not have been enlarged by the Court nor has it been done. The effect
is that no State Legislature shall have power to enact any |egislation
touching (i) the regulation of mnes, (ii) the devel opnent of minerals, and
(iii) to the extent provided by Act No. 67 of 1957. The Preanble to the
Central Act 67 of 1957 itself speaks -- "An Act to provide for the

devel opnent and regulation-of mnes and mnerals under the control of the
Union". Tax and fee is not a subject dealt with by Act No. 67 of 1957. Let
us denonstrate the sanme fromthe provisions of the Act and for that purpose
rel evant part of Section 13, Sub-section (1) and relevant part of Sub-
section (2) of Section 18, Sub-section (3) of Section 18 and Section 25 are
extracted and reprodused as under

"13. Power of Central CGovernnent to nake rules in respect of minerals. -
(1) The Central CGovernnment rmay, by notification in the Oficial Gazette,
make rul es for regulating the grant of reconnai ssance permts, prospecting
licences and nmining |leases in respect of mnerals and for purposes
connected therewth.

(2) In particular, and without prejudice to the generality of the foregoing
power, such rules nmay provide for all or any of the followi ng matters,
nanel y.

(a) to (h) * % * % Kk

(i) the fixing and collection of fees for reconnaissance permts,
prospecting licences or mning | eases, surface rent, security deposit,
fines, other fees or charges and the tine within which and the nanner in
whi ch the dead rent or royalty shall be payabl e;

18. M neral development. - (1) It shall be the duty of the Centra
Covernment to take ail such steps as may be necessary for the conservation
and systematic devel opnent of minerals in India and for the protection of
envi ronnent by preventing or controlling any pollution which my be caused
by prospecting or m ning operations and for such purposes the Centra
Government may, by notification in the Oficial Gazette, make such rules as
it thinks fit,

(2) In particular, and without prejudice to the generality of the foregoing
power such rules may provide for ail or any of the followi ng matters,
nanel y:

(a) to (0) - (Not reproduced)

(p) the procedure for and the manner of inposition of fines for the
contravention of any of the rules framed under thi's section and the
authority who may inmpose such fines; and

(q) the authority to which, the period within which, the formand the
manner in which applications for revision of any order passed by any
authority under this Act and the rul es nmade thereunder nmay be nade, the fee
to be paid and the docunments which shoul d acconmpany such applicati ons.

(3) Al rules nade under this section shall be binding on the Government.
25. Recovery of certain sums as arrears of |and revenue. - Any rent,
royalty, tax, fee or other sumdue to the Governnent under this Act or the
rul es made thereunder or under the terms and conditions of any

reconnai ssance permt, prospecting licence or mning | ease may, on a
certificate of such officer as may be specified by the State Governnent in
this behalf by general or special order, be recovered in the sane manner as
an arrear of |and revenue.

We have three coments to offer on MA. Tulloch. Firstly , the provisions

of the Act No. 67 of 1957 did not directly come up for the scrutiny of the

Constitution Bench as there was no demand rai sed after the comencenent of

this Act which was put in issue before the Constitution Bench; the
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Constitution Bench was only adjudicating upon the issue whether a liability
to pay cess incurred under the previous Act could be enforced under Act No.
67 of 1957 or in other words if Act No. 67 of 1957 had any castigating
effect on the demand validly rai sed under the previous enactnment. Secondly,
the extent to which power to legislate by the States was excluded by the
Central Act No. 65 of 1951 was not a question dealt with in-depth as it was
done in H ngir-Ranpur Coal Co. Thirdly, MA Tulloch, if not correctly
read, creates a wong inpression that Act No, 67 of 1957 provides for |evy
of tax and fee, which in fact It does not.

Section 13(2)(i) cannot be read as enpowering the Central CGovernnent to

| evy any tax or fee. The expression "other fees and charges" have to be

i nterpreted ejusdem generis taking col our fromother words and phrases
enpl oyed in the same clause. The word "charges" cannot and does incl ude
within its meaning any tax, The expression "other fees or charges" must be
assi gned such nmeaning as to include therein only such fees and charges as
are neant for regulation or devel opnent.

We are clear in our mnds that a power to |levy tax or fee cannot be spelled
out fromsections 13, 18 and 25 of the Act No.67 of 1957. It is well-
settled that power to tax cannot be inferred by inplication; there nust be
a charging section specifically enpowering the State to | evy tax. Section
18(2) (gq) speaks of fee to be paid on applications for revision and not on
m nerals, mneral rights or mning |land. Section 25 speaks of ’'recovery of
tax and fee’ anmpbngst others. Two observations are spontaneous. Firstly a
provi sion for recovery, being a nmachinery provision, cannot be read as
enpowering the levy of tax or fee. Secondly, it speaks of tax or fee being
due to the Government without defining the same and w thout qualifying the
word "Governnent’ with Central or State, A perusal of several provisions of
the Act and in particul ar Sections 9A, 15, 15(1-A)(a) and (g), 15(3),
17(3), 21(5), 25 goes to show that the power of recovery is invariably
given to the State CGovernnent -and obvi ously the word ' Governnment’ in
Section 25 refers to the State Governnment, which only is empowered to
recover the sunms due as arrears of |and revenue.

The rel evant principles of law laid down in MA Tulloch Wich we have
extracted and reproduced hereinabove, do not run contrary to the view we
are taking in the present case. The recovery of fee /could have been held to
be vitiated in that case because the field of mining activity in nanganese
ore was fully covered by the MVDR Act, 1957, and the l'evy under the
i mpugned State Act, as found by the two Constitution Benches in H ngir-
Ranpur Coal Co. and M A. Tulloch was being collected for the devel opnent of
the mining areas in the State. The doctrine of pith and substance noted and
applied in Hingir-Ranpur Coal Co. has been restated In M A Tulloch wherein
the Constitution Bench had said,, as noted herei nabove, that the Oissa Act
was concerned with the devel opnment of the mining areas notified under the
Act while the Central Act on the other hand dealt nore directly wth the
control of all industries Including of course theindustry of coal and the
obj ect of the Central Act was to regulate the schedul ed industry with a
view to nake i nprovenent and devel opnent of the service that they may
render to the society and thus assisting the solution of the larger problem
of the national econony, In spite of the declaration nade by Section 2 of
the Central Act of 1951 considered in the light of its several provisions
ft was found difficult to hold that the field covered by the Central Act
was the sanme as the field covered by the inpugned Orissa Act. None of the
two Constitution Benches have held that power to regulate and develop with
which the Central Act of 1951 was concerned woul d include the power to | evy
tax and fee, which power, shall have to be traced to some other entry in
List I. List I contains a general entry i.e. Entry 96 for levy of fee in
respect of matters in List | but so far as levy of tax is concerned there
are separate .and specific entries (see Entries 82 to 92B in List | and
Entries 45 to 63 in List Il1). Further in view of Entry 50 of List II,
Parlianment can by any law relating to mneral developnment Iimt or place
[imtations on the power of the State Legislatures to i npose taxes on
m neral rights.
Power to tax not a residuary power
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Article 265 nmandates - no tax shall be levied or collected except by
authority of law. The schenme of the Seventh Schedul e reveal s an exhaustive
enuner ati on of |egislative subjects, considerably enlarged over the
predecessor CGovernnent of India Act. Entry 97 in List | confers residuary
powers on Parliament, Article 248 of the Constitution which speaks of

resi duary powers of |egislation confers exclusive power on Parlianent to
nake any law with respect to any matter not enunerated in the Concurrent
List or the State. List. At the sane tine, it provides that such "residuary

power shall include the power of making any | aw inposing a tax not
mentioned in either of those Lists. It is, thus, clear that if any power to
tax is clearly nmentioned in List -1l the same would not be available to be

exerci sed by Parliament based on the assunption of residuary-power. The
Seven-Judges Bench in Union of India v. Harbhajan Singh Dhillon, ruled, by
a mpjority of 4:3, that, the power to legislate in respect of a matter does
not carry with It a power to inmpose a tax under our constitutional schene.
According to Seervai (Constitutional Law of India, Fourth/Silver Jubilee
Edition, Vol.3, para 22.191):- "Although in Dhillon’s case conflicting
vi ews were expressed about the nature of the residuary power, the nature of
that power was: stated authoritatively in Kesvananda’s Case. Earlier, in
Col ak Nath's case , Subha Rao C.L (for hinself, Shah, Sikri, Shelat and
Vai dyal i ngam 33) had held that Article 368 only provided the procedure for
the anmendment of the Constitution, but that the power to anend the
Constitution was to be found in the residuary power conferred on Parlianent
by Articles 245 and 246(1) read with entry 97, List | and by Article 248.
Seven out of the nine judges who overruled Golak Nath's Case held, inter
alia, that the power to amend the Constitution could not be |ocated in the
resi duary powers of Parlianent, Hegde and Mukherjea JJ held that -
"It is obvious that these Lists have been very carefully prepared.
They are by and | arge exhaustive. Entry 97 in List | was included
to neet sanme unexpected and unforeseen contingencies. It is
difficult to believe that our Constitution-makers who were keenly
consci ous of the inportance of the provision relating to the
amendnment of the Constitution and debated that question for severa
days, would have left the inportant power hidden in entry 97 of
List | leaving to the off chance of the courts |ocating that power
in that entry. W are unable to agree with those | earned judges
when they sought to place reliance on Arts. 245, 246 and 248 and
entry 97 of List |I for the purpose of |ocating the power of
amendnment in the residuary power conferred on the Union." (ltalics
suppl i ed)

Simlar views were expressed by five other judges, According to Seervai,
“"the law laid down in Kesavananda's Case is that if a subject of

| egi sl ati on was prominently present to the mnds of the framer of our
Constitution, they would not have left it to be found by courts in the
residuary power; a fortiori, if a subject of legislative power was not only
present to the mnds of the franers but was expressly denied to Parlianent,
it cannot be located in the residuary power of Parlianent."

Vi de para 22.194 the em nent jurist poses a question: "Does Article 248 add
anything to the exclusive residuary power of Parlianent under Article
246(1) read with Entry 97 List | to make laws in respect of "any other
matter” not mentioned in List Il and List 11l including any tax not
nmentioned in those Lists?" and answers by saying --"The answer is "No' .

As to the riddle arising in the context of nines and m nerals devel opnent

| egislation by reference to the Entries in List | and List Il, Seerva
states -- "the regulation of mnes and mineral devel opnent is a subject of
exclusive State legislation, but for the limtation placed upon that power
by making it subject to the provisions in that behalf in List I. If
Parliament does not exercise its power under Entry 54, List |, the States’
power under Entry 23, List Il would remain intact. |f Parlianent exercised
Its power under Entry 54, List |, only on a part of the field, as for

exanpl e, major minerals, the States’ |egislative power over mnor mnerals .
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would remain intact." (para 22.195 at p. 2433)
Power to tax nmust be express, else no power to tax

There is nothing Iike an inplied power to tax. The source of power which
does not specifically speak of taxation cannot be so interpreted by
expanding its width as to include therein the power to tax by inplication
or by necessary inference. States Cooley in Taxation (Vol. 1, Fourth
Edition) -- "There is no such thing as taxation by inplication, the burden
is always upon the taxing authority to point to the act of assenbly which
aut horizes the inmposition of the tax clainmed." (para 122 at p. 278).

Justice GP. Singh in Principles of Statutory Interpretation (Eighth
Edition, 2001) while dealing with general principles of strict construction
of taxation statutes states "A taxing statute is to be strictly construed.
The wel | -established rule inthe famliar words of Lord Wnsl eydal e,
reaffirmed by Lord Hal sbury and Lord Sinbnds, nmeans : "The subject is not
to be taxed without clear words for that purpose; and also that every Act
of Parlianent nmust be read according to the natural construction of its
words". In a classic passage Lord Cairns stated the principle thus ; "If
the person sought to be taxed cones within the letter of the | aw he nust be
taxed, however great the hardship may appear to the judicial nind to be. On
the other hand, if the Crown seeking to recover the tax, cannot bring the
subject Wthin the letter of the law, the subject is free, however
apparently within the spirit of law the case m ght otherw se appear to be.
In other words, if there is adm ssible in any statute, what is called an
equi tabl e construction, certainly, sucha construction |Is not adm ssible in
a taxing statute where you can sinply adhere to the words of the statute.

Vi scount Sinpbn quoted with approval a passage from Row att, J. expressing
the principle in the following words : "in a taxing Act one has to | ook
nmerely at what is clearly said. There is no roomfor any intendment. There
is no equity about a tax. There is no presunption as to tax. Nothing is to
be read in, nothing Is to be inplied. One canonly |look fairly at the

| anguage used." (at p.635)

The judicial opinion of binding authority flowi ng from severa
pronouncenments of this Court has settled these principles; (i) in
interpreting a taxing statute, equitable considerations are entirely cut of
pl ace. Taxing statutes cannot be interpreted on any presunption or
assunption. A taxing statute has to be interpreted in'the light of what is
clearly expressed; it cannot inply anything which is not expressed; it
cannot inmport provisions in the statute so as to supply any defi ci ency;
(ii) before taxing any person it nust be shown that he fails within the
anmbit of the charging section by clear words used In the Section; and (iii)
if the words are anbi guous and open to two interpretations, the benefit of
interpretation is given to the subject. There is nothing unjust in the tax-
payer escaping if the letter of the law falls to catch himon account of
Legislature’'s failure to express itself clearly. (See, Justice G P. Singh

i bid, pp.638-639).

Power to tax is not an incidental power. According to Seervai, although

| egi sl ati ve power includes all incidental and subsidiary power, the power
to inmpose a tax is not such a powerunder our Constitution, It is for this
reason that it was held that the power to legislate in respect of inter-
state trade and comrerce (Entry 42, List |, Schedule 7) did not carry with
it the power to tax the sale of goods in inter-state trade and comrerce
before the insertion of Entry 92A in List | and Such power bel onged, to the
States under Entry 54 in List Il. Entry 97 in List | also mlitated against
the contention that the power to tax is an incidental power under our
Constitution (See: Constitutional Law of India, H M Seervai, Fourth/Sliver
Jubil ee Edition, Vol. 3, para 22.20).

Power to regulate and control and power to tax --determ ning the nature of
| egi slation by reference to the power exercised

It is of paranpunt significance to note the difference between power to
regul ate and devel op’ and ’'power to tax’. .
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The primary purpose of taxation is to collect revenue. Power to tax may be
exercised for the purpose of regulating an industry, commerce or any ot her
activity; the purpose of |evying such tax, an Inpost to be nore correct, is
the exercise of sovereign power for the purpose of effectuating regul ation
though Incidentally the |l evy may contribute to the revenue. Cooley in his
work on Taxation (Vol.1l, Fourth Edition) deals with the subject in

par agraphs 26 and 27. 'There are sonme cases in which |levies are made and
col l ected under the general designation of taxes, or under sone term
enployed In revenue laws to indicate a particular class of taxes, where the
i mposition of the burden may fairly be referred to some other authority
than to that branch of the sovereign power of the state under which the
public revenues are apportioned and collected. The reason is that the

i mposition has not for its object the raising of revenue but |ooks rather
to the regulation of relative rights, privileges and duti es as between

i ndividuals; to the conservation of order in the political society, to the
encour agenent of industry, and the discouragenent of pernicious

enpl oyments. Legislation for these purposes it would seem proper to | ook
upon as being nmade in the exercise of that authority which is inherent In
every sovereignty, to nmake all such rules and regul ations as are needful to
secure and preserve the public order, and to protect each individual in the
enjoyment of his own rights and privileges by requiring the observance of
rul es of order, fairness and good nei ghborhood, by all around him This
mani festati on of the sovereign authority is usually spoken of as the police
power. The power to tax nust be distinguished froman exercise of the
police power. (State v. Tucker, 56 S.C. 516). The political power is a very
different one fromthe taxing power, in-its essential principles, though
the taxi ng power, when properly exercised, may indirectly tend to reach the
end sought by the other in some cases."(p.94) "The distinction between a
demand of noney under the police power and one made under the power to tax
is not so nmuch one of formas of substance." (p.95). The distinction
between a levy in exercise of police power to regulate and the one which
woul d be in nature of tax is illustrated by Cooley by reference to a
license. He says - "So-called license taxes are of two kinds. The one is a
tax for the purpose of revenue. The other, which is, strictly speaking, not
a tax at all but nerely an exercise of the police power, is a fee inposed
for the purpose of regulation.” (p.97)

"Suppose a charge is inposed partly for revenue and partly for regulation
Is it a tax or an exercise of the police power? O her considerations than
those which regard the production of revenue are admi ssible in | evying
taxes, and regul ation may be kept in view when revenue i'sS the main and
primary purpose. The right of any sovereignty to | ook-beyond the i medi ate
purpose to the general effect neither is nor can be disputed. The
government has general authority to raise a revenue and to choose the

met hods of doing so; it has also general authority over the regul ation of
relative rights, privileges and duties, and thereis no rule of reason or
policy in governnent which can require the |egislature, when nmaking | ans
with the one object in view, to exclude carefully fromits attention the
ot her. Neverthel ess cases of this nature are to be regarded as cases of
taxation. If revenue is the primary purpose, the inpositionis a tax. Only
those cases where regulation is the primary purpose can be specially
referred to the police power. If the prinmary purpose of the |egislative
body in inposing the charge is to regulate, the charge is not a tax even if
it produces revenue for the public." (Cooley, ibid, pp.98-99)

This Court in seven-judges Bench decision in Synthetics and Chemicals Ltd.

and Ors. v. State of U P. and Ors., agreed that regulation is a necessary

concom tant of the police power of the State. However, it was an Anmerican

doctrine and in the opinion of the Court it was not perhaps applicable as

such in India. The Court endorsed recognizing the power to regulate as a

part of the sovereign power of the State exercisable by the conpetent

| egi sl ature. Brushing aside the need for discussion on the question -

whet her under the Constitution the States have police power or not, the

Court accepted the position that the State has the power to regul ate.
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However, in the garb of exercising the power to regulate, any fee or |evy
whi ch has no connection with the cost or expenses of adm nistering the
regul ati on, cannot be inposed; only such levy can be justified as can be
treated as part of regulatory measure. Thus, the State’'s power to regul ate
per haps not as emanation of police power but as an expression of the
soverei gn power of the State has its limtations. In our opinion these
observations of the Court |end support to the view we have forned that a
power to regul ate, develop or control would not include within its ken a
power to levy tax or fee except when it is only regulatory. Power to tax or
[ evy for augnenting revenue shall continue to be exercisable by the
Legislature in whomit vests i.e. the State Legislature in spite of
regul ati on or control having been assumed by another legislature i.e. the
Union. State Legislation levying a tax in such manner or of such nagnitude
as can be denonstrated to be tanpering or internmeddling with Center’s
regul ati on and control of an.industry can perhaps be the exception to the
rul e just stated.

In Synthetics and Chem cals and Chemicals Ltd. and Os. v. State of U P.
and Ors. the question before the seven-Judges Bench was as to the power of
State to legislate on industrial alcohol as a subject. Entry 8 in List 11l
and Entry 33 in List IIl cane up for consideration. Their Lordships noticed
the provisions of Industries (Devel opnent and Regul ation) Act, 1951 (as
amended in 1956), especially Section 18-G thereof, and held that the

provi sions evinced dear intention of the Union to occupy the whole field
relating to industrial al cohol and therefore the State could not claimto
regulate it. The power with regard to the control of alcoholic industries
was consi dered and their Lordships concluded-that in spite of the Centra
Legi sl ation operating in the field the State was left with the foll ow ng
powers available to | egislate Inrespect of alcohol -

"(a) it may pass any legislationin the mature of prohibition of potable
liquor referable to Entry 6 of List Il and regulating powers.

(b) I't may lay down regul ations to ensure that non-potable al cohol is not
di verted and mi sused as a substitute for potable al cohol

(c) The State may charge excise duty on potable al cohol and sal es tax under
Entry 52 of List Il. However, sales tax cannot be charged on industria

al cohol in the present case, because under the Ethyl Al cohol (Price
Control) Orders, sales tax cannot ‘be charged by the State on industria

al cohol

(d) However, in case State is rendering any service, as distinct fromits
claimof so-called grant of privilege, it may charge fees based on quid pro
quo. See in this connection, the observation of |Indian M ca case.

It may be seen that the power to |levy sales tax on industrial al cohol was
available to the State but for the provisions of the Ethyl Al cohol (Price
Control) Orders on account of which the State could not charge sales tax on
i ndustrial alcohol. The State could | evy any fee based on quid pro quo. The
seven- Judges Bench decision | ends support to the view we are taking that in
the field occupied by the Centre for regulation and central, power to |evy
tax and fee is available to the State so long as it doss not interfere with
the regulation - the power assumed and occupi ed by the Union

Bef ore a seven-Judges Bench In The Autonobile Transport (Rajasthan) Ltd. v.

The State of Rajasthan and Ors., the question arose if State could make

| aws i mposing regulatory restrictions on free trade, comerce and

i ntercourse guaranteed by Article 301 of constitution and whether a State

tax could be treated as inpeding freedomunder Article 301 of Constitution

The followi ng statenent of |aw by majority speaking through S. K. Das, J.

(at pp.524-525) is very much in point for our purpose:-
"Such an interpretation would, in our opinion, seriously affect the
| egi sl ati ve power of the State Legislatures which power has been
held to be plenary with regard to subjects inlist Il. The States
nust al so have revenue to carry out their administration and there
are several itens relating to the inposition of taxes in list I1.
The Constitution-nmakers nust have intended that under those itens
the States will be entitled to raise revenue for their own
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purposes. If the widest viewis accepted, then there would be for
all practical purposes, an end of State autonony even within the
fields allotted to them under the distribution of powers envi saged
by our Constitution. An examination of the entries in the lists of
the Seventh Schedule to the Constitution would show that there are
a large nunmber of entries in the State list (list Il) and the
Concurrent list (list Il1l) under which a State Legislature has
power to make | aws. Under sone of these entries the State
Legi sl ature nmay inpose different kinds of taxes and duties, such as
property tax, sales tax, excise duty etc., and legislation in
respect of any one of these itens may have an indirect effect on
trade and commerce. Even |aws other than taxation | aws, made under
different entries in the lists referred to above, may indirectly or
renotely affect trade and comrerce. If it be held that every |aw
nmade by the Legislature of a State which has repercussi on on
tariffs, licensing, marketing regul ations, price-control etc., nust
have the previous sanction of the President, then the Constitution
in so far as it gives plenary power to the States and State

Legi slatures in the fields allocated to them would be neani ngl ess."”

Their Lordships al so observed (at p.526-527) that the freedom guaranteed by
Article 301 does not nean freedom fromtaxation. The power of |evying tax
is essentially for the very existence of Governnent, though its exercise
may be controlled -by constitutional provisions made in that behalf. Power
to tax is not outside constitutional limtations. It is for Parliament to
exercise power in the field nade available to it by Entry 52 and 54 in List
. It is also for Parlianent to state by lawthe limtations - and the
sweep thereof - which it may choose to inpose on field available to stats
for taxation by reference to Entry 50 !'n List IT, It may not be for Courts
to venture into enquiry-in just an individual case to find and hol d what
tax woul d hanper mi neral developnent if Parlianment has chosen to observe
silence by not legislating or failed tosay sonething explicit.

A reasonable tax or fee levied by State legislation cannot, in our opinion
be construed as trenchi ng upon, ‘Union’s power and freedomto regul ate and
control mnes and m nerals.

I ndi a Cenent and deci si on post India Cenent, based thereon

India Cenent is clearly distinguishable so far as the present cases are
concerned. As we have already pointed cut it was a case of cess |evied by
Sate Legislature on royalty and not on mineral rights or lLand and

buil dings. That is why the |levy was held ultra vires. Seervai’s comrent and
objective criticismon Indian Cenment is noteworthy (See - ibid, para 22.257
CO). Royalty is income and State Legislatures are not conpetent to tax an
incone.’ This single ground was enough to strike-down the |evy of cess

i mpugned in India Cenent. Nothing nore was needed. The Orissa Cenent Ltd.
(supra) also as the very opening part of the report shows, dealt with the
levy of a cess by the State based on the royal ty derived frommning | ands
which was held to be directly and squarely governed by India Cenent and,
therefore, struck down.

In State of Orissa and Ors. v. Mhanadi Coal fields Ltd. and Os., 1995
Supp. (2) SCC 686, the impugned levy by the State Legislature was a tax of
Rs. 32 per thousand acre on coal bearing |lands, It was sought-to be defended
as falling under Entry 49 or in the alternative under Entry 23 or Entry 50
in List Il. The attack was that the | egislation being one on mineral |ands
and mneral rights and the Parlianment having enacted the M nes and M nerals
(Devel opment and . Regul ation) Act, 1957, the field was entirely covered and
the State Legislature was inconmpetent to levy the tax. Reliance was pl aced
on India Cenment, Oissa Cement and Buxa Dooars Tea Co. Ltd. (supra). Only
m neral bearing | and and coal bearing |land were the subject of the |evy of
tax. The three-Judges Bench speaking through K S. Paripoornan, J.,
concl uded that the charging section of the inpugned Act inposed a tax on
the minerals also, and was not confined to a levy on land or surface
characteristic of the land. Al non-nineral bearing, |ands and non-coa
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bearing | ands were | eft out of the levy. The | evy was struck down as

| evying a tax not on land (related to surface 'characteristic...of the
 and) but on ninerals and nineral rights, Goodricke' s case (supra) was
cited before their Lordships and it was observed that in Goodricke s case
the inmpugned |l evy was held to be a tax on | and and that makes all the

di fference.

We find it difficult to subscribe to the reasoning adopted in Mahanad
Coal fields Ltd..

Buxa Dooars Tea Co. Ltd. and Os. v. State of West Bengal and Os. is a
two- Judges Bench decision. Rural enploynment cess was levied at the rate of
Rs.5 per kg. on all dispatches of tea. The rate was changed fromtinme to
time but that is not very material. A careful reading of the report shows
that the primary chall enge was on the ground of the inpugned cess being
violative of Article 14 and 301 of the Constitution as it had the direct
and i mredi ate effect of inpeding the novenent of goods throughout the
territory of India, The chall enge was sustained. Incidentally, and very
briefly, their Lordships have in one paragraph also dealt with the question
of legislative conpetence of the State Government by reference to Entry 49
in List I'l. Their Lordships have observed, "if the legislationis in
substance legislation in respect of dispatches of tea, |egislative
authority must be found for it with reference to sone other entry. No Entry
in Lists Il and Il is pertinent, Mreover, the Union had, in public

i nterest, assuned con(SIC) ver the tea industry including the tea trade and
control of tea prices." Therefore, the Court concluded that the inpugned

| egi sl ati on was also void for want of 1 egislative conpetence as it
pertained to a covered field. Suffice it to observe that to the extent the
| ear ned Judges have dealt with the challenge by reference to |egislative
conpetence of the State Legislature under Entry 49 in List Il, there is not
much of discussion and is just incidental and the observations are too w de
to be countenanced, Another distinguishing feature comon to these
decisions is that the distinction and demarcation of fields of operation
between Central and State Acts by reference to the doctrine, of pith and
subst ance seens to have been not adverted to.

From Bai j nath Kadi o to Eastern Coal fields

Bef ore we proceed to deal with Goodricke, it will be necessary to conplete
the chain of thought by referring to four decisions and the |'aw whi ch
devel oped therewith between the years 1970 and 1982 which can be termed a
period by itself on the issues at hand.

In Baijnath Kadio v. The State of Bihar and Ors. the wit-petitioners were
hol ding mning | eases for mnor mnerals. The State of Bihar anmended the
Bi har M nor M neral Concession Rules, 1964, whereby with affect from
27.1.1964 the rates of dead rent, royalty and surface rent were revision
Addi ti onal demands were raised. It was submtted that in view of the
provi sions contained in the MMOR Act, 1957 incorporating (vide, Section 2
thereof) a declaration within the neaning of Entry 54 in List |, it was not
conpetent for the State Legislature to revise the rates as abovesaid. This
Court held that the whole of the legislative fieldrelating to mnor
m neral s was covered by the Central Legislation by virtue of the
decl arati on nade by Section 2 and the enactnment of Section 15 in the Act,
t hereby | eaving no scope for the enactnment of the second proviso to Section
10 of t he Bihar Land Reforns Act whereunder the powers to Increase the
royalty, dead rent and surface rent were sought to be exercised. There were
preexi sting ol d | eases which could have been nodified only by a legislative
enact ment nmade by the Parlianent on the Sines of Section 16 of Act No. 67
of 1957. Any attenpt to regulate such old mining |eases will fall not In
Entry 18 but in Entry 23 of List Il even though the regulation incidentally
touches them The pith and substance of the anendment of Section 10 of the
Bi har Land Reforns Act fails within Entry 23 although it incidentally
touches | and and not vice versa. Entry 18 did not cone to the rescue of the
State CGovernnent and Entry 23 was subject to the provisions of List |I. The
i mpugned provision and the action taken thereunder were held ultra vires
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the Constitution. The decisions of this Court in The Hi ngir Ranmpur Coal Co.
Ltd. & Os. and Ms MA Tulloch and Co. were referred to. However, the | aw
| aid down by the Constitution Bench (vide para 13) is significant. It held

PR It is open to Parliament to declare that it is expedient
in the public interest that the control should rest in Centra
Government. To what extent such a declaration can go is for
Parlianment to deternmine and this nust be comensurate with public
interest. Once this declaration is nade and the extant |aid down,
the subject of legislation to the extent |laid down becones an
excl usive subject for legislation by Parlianent. Any |egislation by
the State after such declaration and trenching upon the field
di scl osed in the declaration nmust necessarily be unconstitutiona
because that field is abstracted fromthe |egislative conmpetence of
the State Legislature.™

[underlining by us]

HRS. Mrthy v. The Collector of Chittoor and Anr.- (1964) 6 SCR 566 was a
wit petitionfiled under Article 32 of the Constitution |laying challenge
to the validity pf notices of denand for the paynment of |and cess under the
Madras District Boards Act, 1920. The mining | ease dated Septenber 15,

1953, authorised the |l essee to work and win iron ore in a tract, of land in
Chittoor; dead rent, royalty and surface rent were payabl e under the m ning
| ease. The District Board | evied | and cess on the annual rental value of

all occupied | ands. The challenge to the constitutional validity of the

| and cess was dism ssed. The Court hel d:-

(1) It is therefore not possible to accept the contention, that the fact
that the | essee or |icensee pays a royalty on the (SICaral won, which is
in excess of what he would pay if his right over the |land extended only to
the mere use of the surface |land, places it in a category different from

ot her types where the | essee uses the surface of the land alone. In each
case the rent which a | essee or licensee actually pays for the |and being
the test, it is nanifest that the |land cess is nothing el se except a | and

t ax.

(2) When a question arises as to the precise head of |egislative power
under which a taxing statute has been passed, the subject for enquiry is
what in truth and substance is the nature of the tax. No doubt, in a sense
but in a very renote sense, it has relationship to'mning as also to the

m neral won fromthe mne under a contract by which royalty is payable on
the quantity of mineral extracted, But that, does not stanp it as a tax on
either the extraction of the mneral or on the mneral right. It is
unnecessary for the purpose of this case to exam ne the Question as to what
exactly is a tax on mneral rights seeing that such atax is not |eviable
by Parlianment but only by the State and the sols limtation on the State's
power to levy the tax is that it nmust not interfere with a | aw nade by
Parliament as regards mineral devel opnment. Qur attention was not invited to
the provision of any such | aw enacted by Parlianent. In the context of
Sections 78 and 79 and the schene of those provisions it |Is clear that the
land (SIC)ss is in truth a "tax on lands" within Entry 49 of the State

Li st.

The only decisions referred to in HR S. Murthy were Hi ngir Ranpur Coal Co.
Ltd. & Os.< and MA. Tulloch.<

In State of Haryana and Anr.< v. Chanan Mal, referring to the provisions of
the MVMDR Act, 1957 and a State enactnment of Haryana, (the constitutiona
validity whereof was under challenge) the Constitution Bench held that

subj ect to the overall supervision of the Central Governnent, the State
CGovernment has a sphere of its own power and can take |legally specified
action under the Central Act and rul es made thereunder. Thus, the whole
field of control and regul ation under the provisions of the Central Act 67
of 1957 cannot be said to be reserved for the Central Government.

Western Coal fields Ltd. v. Special Area Devel opnment Authority, Korba and
Anr., is a Division Bench decision. The MP. Minicipality Act, a State .
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enactment, |evied property tax payable by the owner of the |and or
bui | di ngs and could al so be recovered fromthe occupier of the |and or the
building in certain contingencies. The validity of the property tax was
uphel d by reference to Entry 5 (Local CGovernnent) read with Entry 49 (Taxes
on lands and buildings) in List Il. 'The availability of the MVDR Act.

1957, and the declaration incorporated in Section 2 thereof did not cone in
the way of the validity of the property tax inasmuch as the property tax

| evied by the State Governnent through nunicipalities had nothing to do
with the devel opnent of nines. The Court opined that the functions, powers
and duties of nmunicipalities did not becone part of the occupied field by
virtue of declaration under Section 2 of the Act No. 67 of 1957 and the
conpetence of the State to enact |aws for rmnunicipal adm nistration wll
remai n unaffected by that declaration. Bajinath Kadl o was di stingui shed.
Goodricke' s case

Now, we cone to Goodricke' s case. The inpugned provisions were incorporated
by the West Bengal Taxation Laws (Second Anendment) Act 1989 into the West
Bengal Primary Education Act, 1973 and the West Bengal Rural Enpl oyment and
Production Act, 1976, Both the anendnents were identical and have been set
out in the earlier part of this judgnent.

Wiile the State sought to justify the Ievy of inpugned cess by reference to
Entry 49 of List Il, the wit petitioner laid challenge to the validity of
| evy on very many grounds. It was submtted, firstly, that to bring the
levy within the field of Entry 49 of List LI it nust be directly upon the
| and whereas the levy in question is really a tax on production of tea, a
subj ect covered by Entry 84 of List |; secondly, that a tax on | and nust be
a constant figure whereas the inpugned |evy varies fromyear to year based
as it is on the quantity of tea produced in a tea estate in a given year
and where there is no productionof tea |leaves at all in a particular year
no cess woul d be payable by tea estate in that year; thirdly, that the
definition of "tea estate’ further establishes the absence of any nexus
bet ween ’'cess’ and the "l and"; |and covered by the factory and buil ding and
even fallow land, is included within the neaning of 'tea estate’ and if no
tea | eaves are produced and plucked, there would not be levy on the estate
at all; and fourthly, that the levyis clearly invalid in view of the
seven- Judges Bench decision of this Court in India Cenent and the three-
Judges Bench decision in Oissa Cenent. It was urged that the inpugned
amendnment was brought to renove the defact in the |evy pointed out in Buxa
Dooars, but the flaw was persisting. Jeevan Reddy, J., spoke for the three
Judges Bench, placing on record their unani nous opinion. The Court noticed,
vide para 10, the real factual situation as generally obtains about the tea
estate. The definition of "tea estate’ as incorporated by the anendnent is
a wel |l -understood entity and hence is legitimtely and reasonably capabl e
of being classified as a separate category for the purpose of taxation and
the rate of tax. The Court, on a near -exhaustive review of the available
deci sions on the point, arrived at a few conclusions which, so far as
rel evant for our purposes, are sumed up as under:
(i) a financial levy nust have a nbde of assessnent but the node of
assessnent does not determnmine the character of a tax. The nature of
machi nery for assessnent is often conplicated and is not of nuch assistance
except insofar as it may throw Iight on the general character of the tax.
The annual value is not necessarily an actual incone but only a standard by
whi ch i ncome may be nmeasured. Merely because the same standard or’ nechani sm
of assessnent has been adopted in a |legislation covered by an entry under
the Union List and also by a |egislation covered by an entry in the State
List, the latter |egislation cannot be said to have encroached upon the
field meant for the former;
(ii) the subject of tax is different fromthe neasure of the |evy;
(iii) merely because a tax on land or building is inposed by reference to
its inconme or yield, it does not cease to be a tax on land or building. The
income or yield of the land/building is taken nmerely as a neasure of the
tax; it does not alter the nature or character of the levy. It stil
remains a tax on land or building. No one can say that a tax under a
particul ar entry rmust be levied only in a particular manner. The
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legislature is free to adopt such nethod of levy as it chooses. So Song as
the essential character of levy is not departed fromw thin the four
corners of the particular entry, the manner of |evying the tax would not
have any vitiating effect;

(iv) anmple authority is available to hold that a tax on land within the
meani ng of Entry 49 of List Il can be levied with reference to the yield or
i ncome. Whether an agricultural land or an orchard or a tea estate, they do
require sone capital and | abour to nmake themyield or to produce incone
which yield or income can without difficulty be taken as neasure for
quantifying the tax which woul d undoubtedly be a | evy on the |and;

(v) It is not an essence of a tax, nor a condition of its validity, that
the tax nust, be constant and uniformfor all the years or for a particular
nunber of years. The tax on land or building can be |evied and assessed by
reference to previous year’'s incone or yield. In short, it is open to the
State Legislature to adopt such fornula as it thinks appropriate for
levying the tax and so |long as the character of the tax remains the sanme as
contenpl ated by the entry, it does not matter how the tax is cal cul at ed,
nmeasured or assessed;

(vi) it is permissible to classify land by reference to its user as a
separate unit for the purpose of |evy of cess. Tea estate, as a separate
category of land, is a valid classification

(vii) the fact that the Tea Act enpowers the Central CGovernnent to levy a
duty or cess upon tea or tea |leaves for the purposes of that Act can in no
manner deprive the State Legislature of its power to tax the Sand conpri sed
in atea estate. By levying the cess the State Legislature is not seeking
to control the cultivation of tea but only to levy the tax on | and
conprised in a tea estate. The fact that ultimtely the tax may have to be
borne by the tea industry is no ground for holding that the said levy is
upon the tea industry. The State Legislature is not denuded of its power to
| evy a tax upon the land or upon-a building nerely because such |and or
building is held or owned by an industry which is governed by a centra

| egi sl ati on.

On appl yi ng the abovesai d principles the Court concluded that taking the
guantum of yield of a tea estate for measuring the amount of tax is
perfectly valid and cannot be equated to the situation in India Cement. W
may observe that the reasoning adopted in Goodricke accords with the
reasoni ng in Hingir-Rampur.

Havi ng made an i ndependent revi ew of several judicial decisions and the
several settled legal principles, as dealt wi th herei nabove, we are
satisfied that the Goodricke' s case (supra) was correctly decided and the
law |l aid down therein is correct and supported by authority in abundance.
The di stinguishing features which exclude the applicability of lawlaid
down in India Cement and Oissa Cenment to the fact situations |ike the ones
we are called upon to deal with, were rightly pointed out in Goodricke and
those very reasons additionally explained by us do not permt the cases on
hand being ruled by India Cenent and Oissa Cenent.

In a nutshel

The relevant principles culled out fromthe preceding discussion are
sunmari zed as under: -
(1) I'n the schene of the Lists in the Seventh Schedul e, there exists a
clear distinction between the general subjects of |egislation and heads of
taxation. They are separately enunerated.
(2) Power of 'regulation and control’ Is separate and distinct fromthe
power of taxation and so are the two fields for purposes of |egislation
Taxation may be capabl e of being conprised in the main subject of genera
| egi sl ati ve head by placing an extended construction, but that is not the
rule for deciding the appropriate legislative field for taxation between
List | and List Il. As the fields of taxation are to be found clearly
enunerated in Lists | and I, there can be no overlapping. There may be
overlapping in fact but there would be no overlapping in | aw. The subject
matter of two taxes by reference to the two Lists is different. Sinply
because t he met hodol ogy or mechani sm adopted for assessnent and
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gquantification is sinlar, the two taxes cannot be said to be overl appi ng.
This is the distinction between the subject of a tax and the neasure of a
t ax.
(3) The nature of tax levied is different fromthe neasure of tax. Wile
the subject of tax is clear and well defined the anpbunt of tax is capable
of being neasured in many ways for the purpose of quantification, Defining
the subject of tax is a sinple task; devising the neasure of taxation is a
far nore conpl ex exercise and therefore the |l egislature has to be given
much more flexibility in the latter field. The nechani sm and nmet hod chosen
by Legislature for quantification of tax is not decisive of the nature of
tax though it may constitute one relevant factor out of many for throw ng
light on determining the general character of the tax.
(4) Entries 52, 53 and 54 in List | are not heads of taxation. They are
general entries. Fields of taxation covered by Entries 49 and 50 in List 11l
continue to remain with " State Legislatures in spite of Union having enacted
laws by reference to Entries 52, 53, 54 in List I. It is for the Union to
| egislate and inpose Iimtations on the States’ otherw se plenary power to
| evy taxes on mineral rights or taxes on |ands; (including mneral bearing
| ands) by referenceto Entry 50 and 49 in List Il and |ay down the
l[imtations on State’s power, if it chooses to do so, and also to define
the extent and sweep of such |imitations.
(5) The Entries In List 1 and List Il nust be so construed as to avoid any
conflict. If there is no conflict, an occasion for deriving assistance from
non- obst ante cl ause "subject to" does not arise. If there is conflict, the
correct approach is to find an answer to three questions step by step as
under :
One - Is it still possible to effect reconciliation between two Entries so
as to avoid conflict and overl appi ng?
Two - In which Entry the inmpugned legislation fails by finding out the pith
and substance of the legislation?
and
Three - Having determ ned the field of legislation wherein the inpugned
| egislation fails by applying doctrine of pith and substance, can an
i nci dental trenching upon another field of |egislation be |Ignored?
(6) 'Land’ ", the termas occurring in Entry 49 of List Il, has a w de
connotation, Land remains |and though it may be subjected to different
user. The nature of user of the |land woul d not enable a piece of |and being
taken out of the nmeaning of land itself. Different uses to which the |and
is subjected or is capable of being subjected provide basis for classifying
land into different identifiable groups for the purpose of taxation. The
nature of user of one piece of |and would enabl e that piece of |and being
classified separately from another piece of land which is being subjected
to anot her kind of user, though the two pieces of land are identically
situated except for the difference in nature of user. The tax would remnain
a tax on land and woul d not become a tax on-the nature of its user.
(7) To be a tax on land, the |l evy nust have sone direct and definite
relationship with the land. So long as the tax is a tax on |land by bearing
such relationship with the land, it is open for the legislature for the
purpose of |levying tax to adopt any one of the well known nodes of
determ ning the value of the |Iand such as annual or capital value of the
land or its productivity. The methodol ogy adopted, “having an indirect
relationship with the land, would not alter the nature of the tax las being
one on | and.
(8) The primary object and the essential purpose of |egislation nust be
di stinguished fromits ultimate or incidental results or consequences, for
determ ning the character of the levy. A levy essentially in the nature of
a tax and within the power of State Legislature cannot be annulled as
unconstitutional merely because it may have an affect on the price of the
commodity. A State |egislation, which nakes provisions for |evying a cess,
whet her by way of tax to augnment the revenue resources of the State or by
way of fee to render services as quid pro quo but wi thout any intention of
regul ating and controlling the subject of the |levy, cannot be said to have
encroached upon the field of '"regulation and control’ belonging to the
Central CGovernnment by reason of the incidence of |evy being permissible to
be passed on to the buyer or consuner, and thereby affecting the price of
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the commodity or goods. Entry 23 in List Il speaks of regulation of mnes
and m neral devel opment subject to the provisions of List | with respect to
regul ati on and devel opment under the control of the Union, Entries 52 and
54 of List | are both qualified by the expression "declared by Parlianent
by law to be expedient in the public interest”. A reading in juxtaposition
shows that the declaration by Parliament nmust be for the 'control of
industries’ in Entry 52 and for regulation of mnes or for mnera

devel opnent’ in Entry 54. Such control, regulation or devel opment nust be
"expedient in the public interest’. Legislation by the Union in the field
covered by Entries 52 and 54 would not |ike a nmagic touch or a taboo denude
the entire field formng subject matter of declaration to the State

Legi slatures. Denial to the State would extend only to the extent of the
decl aration so nade by Parlianment. In spite of declaration nade by
reference to Entry 52 or 54, the State would be free to act in the field
left out fromthe declaration. The legislative power to tax by reference to
Entries in List Il is plenary unless the entry itself nmakes the field
"subject to’ any other entry proabstracts the field by any limtations

i mposabl e and perm ssible. Atax or fee levied by State with the object of
augnenting its finances and in reasonable limts does not ipso facto trench
upon regul ation, devel opnent or control of the subject. It is different if
the tax or fee sought to be levied, by State can itself be called

regul atory, the primary purpose whereof is to regulate or control and
augnment ati on of revenue or rendering service is only secondary or

i nci dent al .

(9) The heads of taxation are clearly enunerated in Entries 83 to 92B in
List | and Entries 45 to 63 in List Il. List Ill, the Concurrent List, does
not provide for any head. of taxation. Entry 96 in List I, Entry 66 in List
Il and Entry 47 in List 11l deal with fees. The residuary power of

legislation in the field of taxation spelled out by Article 248(2) and
Entry 97 In List | can be applied only to such subjects as are not included

in Entries 45 to 63 of List Il It follows that taxes on |ands and
buildings in Entry 49 of List Il cannot be |levied by the Union. Taxes on
m neral rights, a subject in Entry 50 of List Il can also not be |evied by

the union though as stated in Entry by itself the union may inpose
l[imtations on the power of the State and such limtations, if any, inposed
by the Parlianent by law relating to m neral devel opnent and to that extent
shall circunscribe the States power to legislate. Power to tax mnera
rights is with the States; the power to lay down |limtations on exercise of
such power, in the interest of regulation, devel opnment or control, as the
case may be, is with the union. This is the result achieved by honbgeneous
reading of Entry 50 in List Il and Entries 52 and 54 in List |I. So long as
a tax or fee on mneral rights remains in pith and substance a tax for
augnenting the revenue resources of the State or a fee for rendering
services by the State and it does not inpinge upon regulation of mnes and
m neral devel opnent or upon control of industry by the Central Government,
it is not unconstitutional

The Result: - individual cases

(A) Coal Matters

The anmendnents incorporated by the Wst Bengal Taxation Laws (Arendnent)
Act 1992 w.e.f. 1.4.1992 into the provisions of the Wst Bengal Prinmary
Educati on Act 1973 and the West Bengal Rural Enpl oynment and Production Act
1976 classify the land into three categories: (i) coal-bearing land, (ii)
m neral bearing | and (other than coal -bearing |and) or quarry and (iii)
| and other than the preceding two categories. These three are well-defined
classifications by reference to the user or quality and the nature of
product which it is capable of yielding. The cess is levied on the |and.
The nmethod of quantifying the tax is by reference to the annual val ue
thereof. It is well-known that one of the nmajor factors contributing to the
value of the land is what it produces or is capable of producing. Merely
because the quantum of coal produced and dispatched or the, quantum of
m neral produced and di spatched fromthe land is the factor taken into
consi deration for determ ning the value of the land, it does not becone a
tax on coal or minerals. Being a tax on land it is fully covered by Entry
49 in List Il. Assuming it to be a tax on mneral rights it would be
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covered by Entry 50 in List Il. Taxes on nineral rights lie within the

| egi sl ative conpetence of the Stats Legislature "subject to" any limtation
i nposed by Parliament by law, relating to nmineral devel opnent. The Centra

| egi sl ati on has not placed any linmtation on the power of the States to
legislate In the field of taxation on mneral rights. The challenge to
constitutional validity of State legislation is founded on non-availability
of legislative field to State; it has not been the case of any of the wit
petitioners that there are limtations enacted by Central |egislation and
the State of West Bengal has breached or crossed those limts. Sinply
because inci dence of tax is capable of being passed on to buyers or
consumers by the mne owners with an escalating affect on the price of the
coal, it cannot be inferred that the tax has an adverse effect on mnera
devel opnent. Entry 23 in List Il. speaks of regulation of mnes and mnera
devel opnents, subject to the provisions of List | with respect to
regul ati on and devel opnent under the control of the Union. The Centra
Legi sl ati on has taken over regul ati on and devel opnent of m nes, and mi nera
devel opnent in public interest. By reference to Entry 50 of List Il and
Entry 54 in List|I, the Central legislation has not cast any limtations on
the State Legislature’ s power to tax mneral rights, or land for the matter
of that. The inmpugned cess is a tax on coal -bearing and m neral -bearing
land. It can at the nost be construed to be a tax on mineral rights. In

ei ther case, the inmpugned cess is covered by Entries 49 and 50 of List II.
The West Bengal Taxation Laws (Amendnent) Act 1992 nmust be and Is held to
be intra vires the Constitution.

135. W al so hold that Mahanadi Coal field was not correctly decided in as
much as India Cenment Ltd. and Orissa Cenent Ltd. were applied to the |evy
of a cess to which they did not apply. The |earned Judges, deciding
Mahanadi Coal fields Ltd. were, with respect, not right in formng the

opi nion that the cess was | evied on nminerals and nmineral rights and not on
| and and hence the conclusion reached therein that the State Legislature
did not have the | egislative conpetence and that the State | egislation
trenched upon a field already occupied by Mnes and M nerals (Regul ation
and Devel opnent) Act 1957, a Central Legislation is incorrect. State of
Oissa and Ors. v. Mhanadi Coal fields Ltd. and Ors., 1995 Supp. (2) SCC
686, is overruled.

(B) Tea Matters

I nasmuch as we have held Goodricke Goup Ltd. and Os. v. State of West
Bengal and Ors. - (1995) Supp. 1 SCC 707 to have been 'correctly decided the
i mpugned | evy on tea estates as |levied by the Wst Bengal Taxation Laws
(Second Amendnent) Act 1989, is held to be Intra vires the Constitution.
However, in brief, we may state that the inpugned |evy is of cesses on tea
estates i.e. the land form ng part of tea estates as defined in the

| mpugned Act. The land form ng part of the tea estates is a well-defined
classification. Sinply because the nmethod for quantifying the tax is by
reference to the yield of the | and determni nable by taking into account the
guantum of tea produced and di spatched, it doss not becone a cess on tea or
a tax on production of tea or a tax on incone of |and. The Tea Act of 1953
contains a declaration vide Section 2 thereof that it is expedient in the
public interest that the Union should take under its control the tea

i ndustry. The declaration is in terms of Entry 52 in List |. Union's
assunmption of control of tea as Industry and as being expedient in the
public interest, does not ampunt to vesting the power to tax or levy fee in
the Central CGovernment by reference to tea or on tea estates. Section 25 of
Tea Act enpowers the Central Governnent to |evy and collect excise duty on
tea produces, which on collection shall be credited to the Consoli dated
Fund of India. There is no other provision in Tea Act enpowering |evy of
any tax or fee on tea or tea bearing land. The inmpugned cess is a tax on
tea-bearing land, a well-defined Cassification and is covered by Entry 49
in List Il. W uphold the logic and reasoni ng assi gned and concl usi ons
drawn by this Court in Goodricke on all the counts.

(O Brick Earth Matters

Brick earth is a minor mneral. Wat we have stated about the inpugned cess
by reference to coal applies to brick earth as well. The field as to .
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taxation cannot be said to have been covered by Central Legislation by
reference to Entry 54 In Schedule |I. Quantification of |lavy by reference to
quantity of brick earth dispatched is a nethodol ogy adopted for the purpose
of finding out the quantity of brick earth renoved fromthe land, It has a
definite and direct co-relation with the land. There is no particular charm
about the challenge devel oped by the wit petitioners |aying enphasis on
the neaning of the word "di spatched”. The gi st and substance of what the

| egislature is taking into account is the brick earth actually renoved.

"Di spatched" has the effect of taking into account the brick earth
"renmoved" and not sinply "nmoved" and |eft behind, The average quantity of
brick earth utilized in making bricks whether on the brick field Itself or
on a pl ace nearby, does involve renoval - and consequently dispatch -- of
the brick earth fromthe place where it was to the place where it is
captively consuned in naking bricks. The fact that nethodol ogy for working
out the royalty payabl e and the cess payable is the sane, does not have any
detrimental effect on the constitutional validity of the cess whether it be
treated as one on the land - classified by reference to its production,
i.e., the brick earth or as one on mineral rights in brick earth. In either
case it woul d be covered by Entries 49 or 50 in List Il. None of the pleas
rai sed has any nerit.

(D) Mnor-Mneral Matters

VWiile narrating the facts, we have quoted in the earlier part of the
judgrment Section 35 of the U P. Special Area Devel opnent Authorities Act;
1986 (SADA Act, for short) which is the charging section and the Rul es
franed under the Act. W refer to other relevant provisions of the Act in
brief.

Section 3 of the SADA Act authorizes the State Governnment to declare by
notification an are to be a special devel opnment area upon its form ng an
opi nion that any area of special inportance In the State needs to be

devel oped in a planned nanner. The authority i's enpowered to prepare a
master plan for the special devel opnent area, to provide for the

devel opnent of lands in the area, to conpul sorily acquire |land and so on
The powers are drastic and all-oriented with the object of effecting a

pl anned intensive and extensive devel opment of an area as to which the
State Governnent may have forned an opinion that it was an area of specia
| mportance, Declaring an area as a special devel opnent area In view of its
speci al I nportance and constituting an authority for the administration and
managenment of the area entrusted with the obligation of Its devel opment is
not a matter of enpty formality. The enpowernent of the authority is
acconpani ed by an obligation cast on it by the State Governnent through the
special legislation of fulfilling the object behind the declaration of
special area and constitution of the authority. The Act has been given an
over-riding effect by virtue of Section 52 thereof. Mdt only the area |s
taken out of the administration by the other bodies of |ocal self-
government such as municipality or panchayat, but any other master plan or
devel opnent plan fornul ated by any other authority ceases to apply to such
ar ea.

It was contended on behalf of the wit petitioners-appellants that whether
a major or a minor mneral, by virtue of the provisions contained in the
MVDR Act, 1957 and U.P, M ne & Mnerals Concession Rules 1963, framed in
exerci se of the power conferred by Section 15 of the MVDR Act, the m nera
rights in any land are subject to paynent of royalty which is fixed.
Sections 8 and 9 of the MVDR Act confer the power to enhance or reduce the
rate at which royalty, or dead rent shall be payable in respect of any
mneral. Any cess levied by the State Governnent woul d have the effect of
i ncreasing the royalty, Section 2 of the MVDR Act makes the requisite
declaration to the effect that it is expedient in the public interest that
the Union should take under its control the regulators of mnes and the
devel opnent of nminerals "to the extent hereinafter provided . Such
declaration is In the terns contenplated by Entry 54 of List |I. It was
submitted that the levy of cess by the State Governnent would be clearly
repugnant to the power reserved by the Constitution and the MVDR Act to be
www.taxcode.in




http://JUDI'S. NIC. I N supreVve GaserCéatiqna(2017) taxcode.in 5398§e 46 of

123

exercised only by the Central Governnent and hence the inpugned | evy of
cess is repugnant to the central legislation. To test the validity of the
submi ssi on we have to examine the real nature of the levy and find out if
such | evy encroaches upon the field reserved for central |egislation

Al the mnerals formpart of the land. Mnerals are conceived by the

not her earth by the process of nature and nurtured over innunerable nunber
of years and delivered on their assuning value and utility for the
earthlings. Generally and broadly speaking - and that woul d suffice for our
purpose, a mne is an excavation in the earth which yields mnerals.

M neral is sonething which grows in a mne and is capabl e of being won or
extracted so as to be subjected to a better or precious use. Unti
extracted, the mneral forns part of the crust of the earth. A minera
right, according to Black’'s Law Dictionary (Seventh Edition) is the right
to search for, develop, and renmove materials fromthe land. It al so neans
the right to receive a royalty based on the production of ninerals which
right is usually granted by a mineral |ease. In both the senses, the right
vests in the owner of the land and is capable of being patted wth.

It is well settled that it is for the legislature to draft a piece of

| egi sl ation by making the choicest selection of words so as to give
expression to its intention. The ordinary rule of interpretation is that
the words used by the legislature shall be given such nmeaning as

| egi sl ature has chosen to assign them by coining definitions contained in
the interpretation/clause and in absence thereof the words would be given
such nmeaning as they are susceptible of in the ordinary parlance, nay be by
havi ng recourse to dictionaries. However still, the interpretation is the
exclusive privilege of the Constitutional Courts and the Court enbarking
upon the task of interpretation would place such neaning on the words as
woul d ef fectuate the purpose of legislation avoiding absurdity,

unr easonabl eness, incongruity and conflict. As is with the words used so is
with the | anguage enployed in drafting a piece of legislation. That
interpretation would be preferred which would avoid conflict between two
fields of legislation and would rather inmport honmpgeneity. It follows as a
corollary of the abovesaid statement that while interpreting tax [aws the
Courts woul d be guided by the gist of the legislation instead of by the
apparent neani ng of the words-used and the | anguage enpl oyed. The Courts
snail have regard to the object and the schene of the tax |aw under

consi deration and the purpose for which the cessis |evied, collected and
intended to be used. The Courts shall mnake endavour to search where the

i mpact of the cess falls. The subject matter of levy is not to be confused
with the nethod and manner of assessment or realisation.

It is true that once a central |egislation declares regulation of mnes and
m neral devel opment by |law to be expedient in the public interest, the

| egislation relating to regul ation of mines and devel opnent of /‘m nerals
shall fall within the sweep of Entry 54 of List |. The entry has to be
liberally and widely interpreted. Yet it cannot be |ost sight of that the
entry itself enploys an expression "to the extent. to which such regulation
and devel oprment under the control of the Union is declared by Parlianment by
law' as qualifying the precedi ng expression stating the subject "regul ation
of m nes and ninerals devel opnent”, Section 2 of MVDR Act too qualifies the
rel evant declaration by suffixing to It the expression "to the extent

herei nafter provided". Section 15 of the Act has excepted and preserved the
power of State Governnents to make rules in respect of mnor mnerals. The
qual i fying words used in Entry 54 of List | end in Section 2 of the MVDR
Act contain an in-built indication that in spite of an inclination on the
part of the Courts to be liberal in assigning a wide nmeaning to the scope
of the said provisions, the boundaries of limtation are there and the
expanse of these provisions cannot be so stretched as to strike at the
State Legi slations which are adequately accommpdated within the field of an
Entry in List Il which too shall have to be neaningfully and |liberally
const rued.

The MVDR Act enabl es control over the regulation of mnes and the .
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devel opnent of minerals being exercised by the Central Governnent through
| egi sl ation. The Hi gh Court has upheld the validity of the SADA Act by
relating it to Entry 5 in List Il which is |ocal governnent’. Any |oca
gover nent exerci sing the power of governance over a |local area shall have
to adm ni ster, manage and develop the area lying within its territory which
cannot be done without raising funds. It is usual for every piece of

| egislation giving birth to an institution of local governnment to feed it
by incorporating provisions conferring power of generating funds for
neeting the expenses of governance, The SA. DA Act intends to achieve a

| evel of |ocal governance which the usual nodels of |ocal governnent such
as boards and municipalities are not considered capable of achieving and
that is why a special devel opnent area and a Speci al Area Devel opnent

Aut hority. The fund established under the Act neets expenses of

adnmi ni stration needed to be incurred by the authority. The funds cannot be
utilized for any purpose other than the administration of the Act. There
are pieces of |and which though containing a nmine yet fall within the
territory of special devel opment area. It was pointed out by the
respondents before the H gh Court that in spite of the. Act having been
enacted In the year 1986 the successive State Governnments, which had
preceded, did not take care of the legislation and it was only the then
gover nrent_whi-ch becanme consci ous of “Its obligations under the SADA Act and
conmenced i dentifying special areas requiring devel opnment such as
Sonbhadra, The inposition of cess envisaged through the SADA Act and the
Rul es was a step towards devel oping the special area, It is a matter of
conmon know edge, and does not need any evidence to denbnstrate, that
mning activity carried on the land within the special area involves
extraction, renoval, |oading-unloading, and transportation of the mnerals
acconpani ed by its natural consequences entailed on the environment and the
i nfrastructure such as roads, water and power supply etc. within the
speci al area. The inpugned cess can, therefore, be justified as a fee for
renderi ng such services as would i nprove the Infrastructure and genera
devel opnent of the area the benefits whereof woul d be availed even by the
stone crushers. Entry 66 in List Il is available to provide protective
constitutional coverage to the inpugned levy-as fee.

As held in Goodricke Goup Ltd., 1995 Supp. (1) SCC 707, which we have held
as correctly decided, this Court has noted the principle of |aw well
establ i shed by several decisions that the neasure of tax is not
determinative of its essential character. The same transaction may involve,
two or nore taxable events in its different aspects. Merely because the
aspects overl ap, such overl appi ng does not detract fromthe distinctiveness
of the aspects. In our opinion, there is no question of conflict solely on
account of two aspects of the same transaction being utilized by two

| egi slatures for two | evies both of which may be taxes or fees or one of
which may be a tax and other a fee falling within two fields of legislation
respectively available to the two.

As we have pointed out earlier, a cess may be tax or fee. So far as the
present case |Is concerned, this distinction doss not need any further
enquiry by reference to the facts of the case inasnuch as the inpugned cess
is constitutionally valid considered whether a tax-or a fee. W do not
propose to continue dealing therewith any nore inasmuch as it would be an
exercise in futility. W would only place on record briefly our reasons for
uphol ding the validity of the inpugned | evy whether a tax or-a fee.

As a tax the inpugned | evy of cess is clearly covered by Entry 5 of List Il
(as the H gh Court has held, and we add) read with Entries 49 and 50 of

List Il. There is no challenge to the declaration of the area as a specia
devel opnent area and the constitution of Special Area Devel opment Authority
for the administration thereof. In other words, the constitutional validity
of the enactnent as a whole and the rules framed thereunder is not put in

i ssue. What is under challenge is only the levy of cess. There is nothing
wong in the state legislation levying cess by way of tax so as to generate
its funds. Although it is terned as, a 'cess on mineral right', the inpact
thereof falls on the land delivering the mnerals. Thus, the | evy of cess
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also falls within the scope of Entry 49 of List Il Inasnuch as the |evy on
m neral rights does not contravene any of the linmtations inposed by the
Parliament by law relating to mneral developnent, it is also covered by
Entry 50 of List Il. The power to levy any tax or fee lying within the

| egi sl ati ve conpetence of the State Legislature can be del egated to any
institution of |ocal government constituted by |aw within the neani ng of
Entry 5 in List Il. The Entries 5, 23, 49. 50 and 66 of List Il provide
adequat e constitutional coverage to the inpugned |evy of cess. True it is
that the nmethod of quantifying the cess is by reference to the quantum of
m neral produced, This would not alter the character of the levy. There are
nyri ad met hods of cal cul ating the value of the Sand for the purpose of
gquantifying the tax reference whereto has already been made by us In the
other part of this judgment. Validity of cess upon the |land quantified by
reference to the quantity of its produce was held to be a |l evy on the | and
and hence constitutional in Ralla Ram AIR 1949 FC 81, Mopil Nair, and
Aj oy Kurmar Mikherjee. It does not become excise duty on manufacture and
production of goods nerely on account of having relation with the quantity
of product yielded of the land. Rather it is a safe, sound and scientific
net hod of ‘determ ning the value of the land to which the product rel ates.
The | evy of ‘cess considered as a tax is constitutionally valid.

In Western Coal fields Ltd. v. Special Area Devel opnent Authority- Korba and
Anr., the levy of a cess alnpst simlar to the one in issue In the present
case, canme up for the consideration of this Court. The levy was for the

pur pose of enabling the municipal adm nistration to exercise its power and
di scharge its functions under the Act. It was held that the declaration
contained in Section 2 of the MVDR Act does not have the effect of bringing
the powers, duties and functions of the |ocal ‘authority within the purview
of occupied field. The power to l'evy tax on | ands and buil dings wthin
their jurisdiction by the |ocal authority was upheld by this Court.

The foll owi ng observations of Constitution Bench in Hi ngir-Ranpur Coal Co.
squarely apply to SADA Act and SADA Rul es for uphol ding their
constitutional validity -
[ In pith and substance the inpugned Act is concerned
with the devel opment of the mning areas notified under it. The
Central Act, on the other 'hand, deals nore directly Wth the
control of all industries lncluding of course the industry of
coal ."

"The functions of the Devel opment Councils constituted under this
Act prescribed by Section 6(4) bring out the real purpose and
object of the Act. It is to increase the efficiency of productivity
in the schedul ed I ndustry or group of schedul ed industries, to

i nprove or devel op the service that-such industry or group of

i ndustries renders or could render to the commnity, or to enable
such industry or group of industries to render such service nore
econom cal ly. ™"

. the object of the (Central) Act is to regulate the
schedul ed industries with a view to inprovenent and devel opment of
the. service that they may render to the society, and thus assist
the solution of the |arger problem of national econony. It is
difficult to hold that the field covered by the declaration made by
Section 2 of this Act, considered in the light of its severa
provisions, is the sane as the field covered by the inpugned Act.
That being so, it cannot be said that as a result of Entry 52 read
with Act LXV of 1951 the vires of the inpugned Act can be
successful ly chal | enged, "

"Qur conclusion, therefore, is that the inpugned Act is relatable
to Entries 234 and 66 in List Il of the Seventh Schedule, and its
validity is not inpaired or affected by Entries 52 and 54 In List |
read with Act LXV of 1951 and Act LIIIl of 1948 respectively,"
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As stated earlier also, the inpugned cess can be justified as fee as well.
The termcess is comonly enployed to connote a tax with a purpose or a tax
allocated to a particular thing. However, it al so neans an assessnment or

| evy. Dependi ng on the context and purpose of |evy, cess nay not be a tax;
it my be a fee or fee as well. It is not necessary that the services
rendered fromout of the fee collected should be directly in proportion
with the ambunt of fee collected. It is equally not necessary that the
services rendered by the fee collected should remain confined to the
persons from whomthe fee has been collected. Availability of indirect
benefit and a general nexus between the persons bearing the burden of |evy
of fee and the services rendered out of the fee collected is enough to
uphold the validity of the fee charged. The |l evy of the inpugned cess can
equal |y be upheld by reference to Entry 66 read with Entry 5 of Schedul e
.

Royalty is not a tax. The inmpugned cess by no stretch of imagination can be
called a tax on tax. The inpugned | evy al so does not have the effect of
increasing the royalty. Sinply because the royalty is levied by reference
to the quantity of the mnerals produced and the inpugned cess too is
qgquantified by taking into consideration the sane quantity of the minera
produced, the latter does not becone royalty, The former is the rent of the
[ and on which the nine is situated or the price of the privilege of w nning
the minerals fromtheland parted by the government in favour of the mining
| essee. The cess isa levy on mineral rights with inpact on the |land and
quantified by reference to the quantum of ninerals produced. The

di stinction, though fine, yet exists and is perceptible.

I n our opinion Ram Dhani Singh v. Collector, Sonbhadra and Ors. - AR 2001
All. 5 has been correctly decided. W uphold and affirmthe same. End
Resul t.

C. A Nos. 1532-33 of 1993 (Coal Matters) are all owed. The decision by

Cal cutta Hi gh Court [Kesoram |Industries Ltd. (Textile Division) v. Coa
India Ltd. - AIR 1993 Calcutta 781 is set aside. The writ petitions filed
in the High Court of Calcutta shall stand dism ssed.

Leave granted in SLP (C) Nos. 3986 of 1993, 11596 and 17549 of 1994.

C. A Nos. 298, 229 & 297 of 2004 (Anbuja Cenent Ltd. etc. and Anr. v. State
of West Bengal and Ors.) and C. A Nos. 3518-3519, 5149-54 of 1992, C. A No.
2350. of 1993, C A No. 7614 of 1994 (Coal Matters) are directed to be

di sm ssed

WP.(C Nos. 262 of, 1997 (Tea matters) WP.(C) Nos. 515, 641, 642 of 1997
WP.(C Nos. 347, 360 of 1999, WP.(C Nos.~ 50, 553 of 2000, WP.(C Nos.
207, 288, 389 of 2001 and W.P.(C) No. 81 of 2003 are directed to be

di smi ssed.

WP.(C No. 247 of 1995 and WP.(C) No. 412 of 1995 (Brick Earth Matters),
are directed to be di sm ssed.

C. A. Nos. 5027 of 2000, C. A Nos. 6643, 6644, 6645, 6646, 6647, 6648, 6649,
6650, 6894 of 2000 and C A No. 1077 of 2001 (M nor M neral Matters) are
di sm ssed. The decision by the Allahabad H gh Court (Ram Dhani Singh v.
Col I ector, Sonbhadra and Ors. - AIR 2001 All ahabad 5) is affirned.

S.B. Sinha, J.
| NTRODUCTI ON
"Coal’ and 'Tea' play inportant roles in the devel opnent of econony of the

country. Coal has been subject matter of regul atory measures even under the .
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Def ence of India Rules. Production, distribution, supply and price of coa
were controlled and regul ated under the Colliery Control Order, 1945. The
said order continued under the Essential Commodities Act, 1955. Under the
Colliery Control Order, the Coal Controller was even authorized to allot
guotas of coal to the Central Governnment as well as the State Government

al t hough the said procedure is not now in vogue, in view of decontrolling
notification issued by the Central Governnment under the Colliery Contro
Order, 1945. The quality of coal and the quantity required by all the
consuners are regul ated by the Coal Controller. Coal was the only mnera
whi ch was subjected to nationalization, in terms of Coking Coal M nes
(Nationalization) Act, 1972 and Coal M nes (Nationalization) Act, 1973. The
coking coal mnes mentioned in the 1972 Act and all the coal m nes vested
in the Central Governnent under the Nationalization Acts. Coking Coal M nes
and Coal M nes except in certain cases belong to the public sector
undert aki ngs which are conpani es subsidiary to Coal India Ltd. Even coa

m ning | eases granted to the |l essees stood term nated by reason of Section
4A of M nes and M neral s (Regulation and Devel opnent) Act, 1957 in the year
1986. Coal is used as-a primary rawmaterial in many core sectors which are
vital for the econony of the country, e.g., power, steel, oil, etc.

Fi xation ‘'of ‘price of coal by the Central Governnent, regard being had to
quality thereof, had all along been subjected to statutory orders. The
gradation of coal decedent upon the quality thereof was to be deterni ned by
the ' Coal Board constituted under the Coal M nes Conservation and Safety
Act. Quality of coal may depend not only on the | ocation of the coal mnes
but also fromthe particul ar seans wherefromit is extracted. Requirenent
of mai ntenance of price of coal on an Al'l-1ndia basis had all al ong been
considered to be inperative in the economnmc and industrial devel opnent of
the country.

Despite the same, price of coal produced in India.is considered to be on
the high side as a result whereof it is inmported also fromother countries
despite its availability in abundance. Wth a viewto reduce the price of
coal, the Central Governnment has recently even reduced the rate of custom
duty.

Tea is also one of the inportant conmpdities having regard to its export
potential. An agency of the Central Governnment even furni shes guarantees to
the exporters of tea for export thereof to several ‘countries. [See ABI
International Ltd. and Anr. v. Export Credit Guarantee Corporation of India
Limted and Ors.] of tea has been the subject matter of internationa
treaties.

Necessity of regulation of price and quality of Coal and Tea having regard
to conpetitive International narket, by the Central Governnent cannot
therefore, be mnimzed.

The constitutional significance involved in these matters is required to be
consi dered on the aforementi oned backdrop

SUBJECT MATTER:

The constitutionality of the Cess Act, 1880, West Bengal Primary Education
Act, 1973, West Bengal Rural Enploynent and Production Act, 1976 as anended
by the West Bengal Taxation Laws (Amendnent) Act, 1992 whereby and

wher eunder cess was levied on "coal’, "tea', 'brick-earth’ and *m nor
mnerals’ is in question in this batch of appeals and wit petitions.

The Cal cutta High Court by reason of the inpugned judgnment in coal matters

decl ared the cess inmposed on coal to be unconstitutional inter alia having

regard to the decisions of this Court in India Cenent Ltd. and O's. v.

State of Tami| Nadu and Ors. and Orissa Cement Cenent Ltd. etc. v. State of

Oissa and Os. etc. [1991 Supp (1) SCC 430].

166. The Terai Indian Planters’ Association and another filed a wit

petition under Article 32 of the constitution of India questioning the

i mposition of cess on 'Tea' in terns of the provisions of the inpugned
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Act s.
Brick Earth Matters:

The Bengal Brickfield Omers’ Association filed a wit petition questioning
the validity of the inpugned Acts inter alia on the ground that the field
relating to minor mineral is covered by the 1957 Act and as such the State
of West Bengal was denuded of its power to | evy any cess on either
extraction of brick earth or on despatch of bricks.

168. It has been urged that the operations involved in the manufacturing of
bricks as set out in the wit petition are required to be considered by
this Court, as being relevant to show that the Cess Act, 1880 is not
applicable and that the notices issued demandi ng paynent of cess are
arbitrary illegal and liable to be quashed being also in breach of the
fundanental rights of the petitioners guaranteed under Articles 14 and
19(1)(g) of the Constitution of India to run their business of manufacture
and sal e of bricks.

It is averred-that the brick earth extracted is mxed with sand, fibre and
wat er and bricks are shaped with the hel p of noulds; thereafter, the bricks
are sun-dried and put in the kiln for baking at the required tenperature to
make fini shed marketabl e bricks. The fuel used is coal. Al the operations
fromquarrying to manufacture of finished marketable bricks are carried out
in the brick-field itself and brick earth is not removed fromthe quarrying
field so much so the el'enent of despatch of this mnor mneral for said or
for any other purposes contenplated by Section 6(1)(b) and defined in
Section 4 of the Cess Act, 1880 does not arise.

The writ petition was filed questioning a demand made it the rate of Rs.

12. 50 pai se per hundred cubit feet of extracted brick earth in relation
whereto the Collector. Hooghly in purported exercise of its power under
Section 72 of the Cess Act, 1880 directed each brick earth quarrier to file
returns in the prescribed formon the average of despatch of brick earth
for the previous three years failing which it was threatened that a daily
fine of Rs. 50 would be inposed. The said demand was referable to Section
6(1)(b) of the Bengal Cess Act, 1880.

The contention of the respondent is that the cess has been levied for
securing the welfare of the people of the State as enshrined in Part |V of
the Constitution of India. It is, however, accepted that cess is assessed
on annual despat ches.

H GH CCURT JUDGVENTS:

Coal WMatters:

Bef ore the Division Bench of the Calcutta Hi gh Court the sole question
which was raised by the parties was as to whether the inpugned statutes

i mposing cess are in pari nateria with the statutes which have been held
ultra vires by this Court in India Cenment (supra) and Orissa Cenent

(supra). The High Court in its inmpugned judgnment in extenso referred to the
provi sions of Oissa Acts. Madhya Pradesh Act. Bihar Acts and conpared the
same with the impugned Acts, noticing that therein also the l'evy was
apparently clained on the 'land , but were declared unconstitutional

The findings of this Court in India Cenment (supra) and Orissa Cenent

(supra) were extensively quoted by the Hi gh Court. The H gh Court found

that all the three inmpugned acts provide that Cess shall be assessed or

levied on different types of lands. It observed that Section 6 of the Cess

Act dealts with three types of immovable properties nanely "land", "in

respect of all mnes, quarries" and "in respect of trammays, railways and

ot her inmovabl e property", whereas the West Bengal Prinmary Education Act

di vides the subject natter of the levy into broadly two categories "in

respect of Coal M nes and other mnes", etc. The Division Bench further
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observed that the inmpugned statutes having made those divisions, each of
them provi de for assessment of cess in respect of coal mnes on the val ue
of annual despatches of coal. Wile holding that the inpugned Acts as ultra
vires in ternms of decisions of this Court in India Cenment (supra) and
Orissa Cenent (supra), the High Court applied the tests of "real inpact" or
"substance of the levy" holding that the levies in question after the
amendnment of 1992 are directly upon coal. The Hi gh Court also relied upon
the decision of this Court in The Federation of Mning Association of

Raj ast han and etc. etc. v. State of Rajasthan and Anr. wherein a three-
Judge Bench of this Court in relation to a simlar levy rejected a
contention that the Rajasthan Act provided for inposition of cess not only
with reference to royalty but also on dead rent and, thus, it is possible
to read that the State intended to inmpose the tax by reference to the
amount of dead rent (even if it is valid insofar as it purported to nmake
royalty the basis of the tax).

M nor Mneral WMatters:

The State of U P. enacted U P. Special Area Devel opnent Authorities (SADA)
Act, 1986. Pursuant to and in furtherance of the power conferred upon it,
the State of U 'P. franed rul es under the said Act known as Shakti Nagar
Speci al Area Devel opnent Authority (Cess on Mneral Rights) Rules, 1997.
inter alia whereby and whereunder cess was |levied on mnerals on the ground
that the special area devel opnent authority had been conferred with the
powers of nunicipal corporation

The writ petitions filed by Ram Dhani ~Singh and Ors. questioning inposition
of cess in terms of Shakti Nagar Special Area Devel opment Authority (Cess
on Mneral Rights) Rules, 1997 was di sm ssed by the H gh Court of Allahabad
on the ground that the said rules can be upheld in terms of Entry 5 of List
Il of the Seventh Schedul ed of the Constitution of |ndia.

SUBM SSI ONS

State of West Bengal has been represented by M. Dwivedi in the coal nmatter
and M. Reddy in the tea matter. Their subm ssions would, therefore, be
noticed separately. Wit Petitioners and the Respondents, however, have
been represented by a nunmber of counsel

RE : COAL MATTERS

Drawi ng our attention to a conparative chart of the Cess Act, Wst Benga
Primary Education Act, 1973 and West Bengal Rural Enmploynent and Production
Act. 1976 as amended fromtime to time, M. Dw vedi  would contend that as
by reason of the amendnents carried out therein in terms of Wst Bengal
Taxation Laws (Amendnent) Act, 1992; renedi al neasures as regard the
deficiencies pointed out by this Court in India Cenent(supra) and Orissa
Cenent (supra) were taken by the State of West Bengal , the Hi gh Court
conmitted a nmanifest error in declaring the sane unconstitutional

The | earned counsel would urge that the decisions rendered by this Court in
I ndia Cenent (supra) and Oissa Cenent (supra) would not be applicable in
these matters as the | evy has been inposed on the value of ’'coal’ being
yield fromthe |land and not on royalty. Contention of M. Dwmvedi is that
the i nmpugned | evy would squarely come within the purviewof Entry 49, List
Il of the Seventh Schedul e of the Constitution on the foll ow ng grounds:
(i) The inpugned enactments exclude consideration of royalty fromthe
"val ue of coal" and therefore royalty did not become part of cess.
(ii) Value of coal dispatched fromcoal mne is only a basis of neasure of
cess as it has a direct and definable relation with value of |and. Produce
of land has al ways been considered to have direct rel evance in determning
t he val ue of I and.
(iii) That the quantum of |evy is dependent upon production of coal being a
matter of collection nmachinery, the same has no rel evance to the essence
t her eof .
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(iv) Post amendnent |evy of cess being on the annual value of coal which is
determ ned on the basis of sale price thereof but excluding royalty and

ot her taxes and charges, the depsatches of coal is not the determnative
factor for the purpose of judging the nature of inport.

In the alternative it was submtted that cess inposed by reason of the

i mpugned enactnents woul d be sustainable with reference to Entry 50 of List
Il of Seventh Schedul e of the Constitution of India as the sane woul d be
tax on mineral rights.

By reason of the 1957 Act, the Parliament. M. Dwi vedi would contend, is
only enmpowered to make a |egislation so as to limt the State of its bower
but thereby the Parlianment cannot arrogate unto itself the power to inmpose
tax on mineral rights. Royalty according to the | earned counsel has wongly
been held to be 'tax’ in India Cenent.

Submi ssi ons of thelearned counsel appearing on behalf of the respondents,
on the other had, are:

(i) The inpugned cess is beyond the |egislative conpetence of the State
either in ternms of Entry 49 or in ternms of Entry 50 of List Il of the
Sevent h, Schedul e of the Constitution

(ii) As by reason of the impugned acts, cess has been |levied on the val ue
of coal dispatched (before 1992) and on the value of coal produced (after
1992), they having been levied on mnerals and, thus, not either on mnera
rights or on | and.

(iii) Al'though mneral is extracted formland but therefore three things
are required viz.:

(a) land fromwhich the mineral could be extracted;

(b) Capital for providing machinery, instrunents and other requirenents

(c) | abour

Such a tax is neither atax onland (Entry 49 of List Il) nor on minera
rights (Entry 50 of List Il) but a hybrid tax on mnes plus capital plus

| abour. It, thus, could only be inposed by the parlianment under Entry 97 fo
List 1.

(iv) In any event, no tax on mneral right can be inposed as the entire
field of legislation is occupied by the parlianment in view of Sections 9,
9A, 13, 18 and 25 of the M nes and M nerals (Regul ati ons and Devel opnent)
Act 1957 and the declaration contained in Section 2 therein..Once it is
held that the field is covered by an act of Parliament the guidelines for
determ ning the constitutionality of the State Acts not only should be
considered with reference to the Parlianentary Act and the rul es framed

t hereunder but al so upon taking into account, matters and aspects which can
be legitimately brought within the purview of the | egislative conpetence of
the State.

(v) As imposition of tax will have a bearing on mneral rights, the
parliament in its wi sdom has taken over the entire control thereover.

VWet her royalty is a tax on minerals is not an issue although there is
substantial authority for the proposition that the royalty would be a tax.
The Parlianment can inpose tax not only under Entry 54 but also in terns of
Entry 97 of List |I. Wien an entry is nmade subject to another entry the sane
woul d nean that out of the scope of the former entry a field of |egislation
covered by the later entry has been reserved to be dealt by the appropriate
| egi sl ature.

(vi) Tax on | and and buil di ngs can be inposed on | and as unit and not on
the basis of product thereof. The inpugned tax is on activity of |land and
as all relevant provisions are required to be taken into account and the
essential substance thereof is required to be ascertained for deternining
the true nature of the inpugned |egislation, and, thus, the standard on
which the tax is levied is a relevant consideration for determ ning the
nature thereof.

RE : TEA MATTERS
The submi ssion of M. V.R Reddy, |earned Senior Counsel are

(i) Bven if it be held that the legislative fields of the State List and .
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the Union List overlap applying the doctrine of pith ad substance and
having regard to the history of legislation. Entry 49 nmust be held to be
applicable in these natters.

(ii) The State has a wide discretion in the matter of taxation

(iii) For the purpose of interpreting the respective |legislative fields of
the Union and State Lists. conpetence of the State |egislative nust be seen
first so as to anable the Courts to find out as to whether it fails within
the residuary power of the Parlianment on not.

(iv) The State’s power to inmpose tax nmust be considered having regard to
the economi c activities of the State.

The | earned counsel would submit that the cases are squarely covered by the
decision of this court in Goodricke Goup Ltd. v. State of WB. [1995 Supp
(1) SCC 707] which in turn had relied upon Ralla Ramv. Province of East
Punjab [ AIR 1949 FC 81] and Aj oy Kumar Mikherjee v. Local Board of Barpeta.
M. Reddy woul d urge that the principles energing fromthe said decisions
are that - (i) what is relevant-is the use of the |land and annual val ue of
the property and not the real value of the property; (ii) the yield/incone,
actual 'or ‘potential productivity would be relevant factors; (iii) the
subject of a tax is different fromthe nmeasure thereof.

It was pointed out that the municipal lawrelating to property tax would
al so be relatable to Entry 49, List Il and this Court in relation thereto
has hel d that actual” value may be a rel evant consideration

According to the | earned counsel green tea |eaf is not a marketable
commodity and in that view of the matter, it cannot be said that there

exi sts a competing entry for levy of excise duty thereupon in ternms of the
provi sions of the Central Excise-and Salt Act, 1944 and, thus, the State
must be held to have the | egislative conpetence to i npose the inmpugned tax.
Strong reliance, in this connection, has been placed on Union Carbide India
Limted v. Union of India and Ors. and Ralla Ranm s case (supra).

The | earned counsel would submit that despite Entry 52, List |, this Court
has hel d that thereby the other taxing powers of the State have not been
taken away.

The | earned counsel appearing on behalf of Wit Petitioners, on the other

hand, subnitted

(i) The Parlianment in its wi sdom has taken over the control of entire tea

i ndustry including the manner and extent of cultivation, regulation of

production, regulation of sale and export of tea, increasing the

consunption in India and el sewhere in tea and propagandas to be nade for

that purpose as woul d appear from Sections 10, 13, 15, 25 and 30 thereof.

(ii) Athough agriculture is a State subject, the Tea Act havi ng-been

enacted by the Parliament in terms of Article 253 of the Constitution, the

State of West Bengal was denuded of its power to nmake any |egislation

what soever.

(iii) Having regard to the declaration made in Section 2, of the Tea Act,

1953, the entire tea industry having been taken over in terns of Entry 52

of List I of the Seventh Schedul e of the Constitution, the inmpugned

| egi sl ation must be held to be bad in | aw.

(iv) The purported levy is not relatable to Entry 49, List 1l of the

Seventh Schedul e of the Constitution of India as in terns thereof the tax

is required to be levied directly on the land as a unit.

(v) The structure of the levy clearly indicates that it is directly on

producti on.

(vi) Whereas a small tea estate enpl oying nodern cultivation techni ques nay

produce a | arger quantity of tea | eaves and, thus, are required to pay a

hi gher ampbunt of tax but a larger estate enmploying primtive methods and

thus producing snaller quantity of tea | eaves woul d pay | ess anmpunt of

cess.

(vii) Furthernore, the quality of tea | eaves varies fromplace to place and

depend upon the quality and characteristics of the |and.

(viii) As by reason of the inpugned Act, a uniformcess on quantity of tea
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| eaves without regard to the quality, quantity or productivity of |and has
been | evied, the sane is illegal

(ix) Inmposition of tax at a flat rate, it was urged, has nothing to do with
the potential productivity and thus the sane is ultra vires Article 14 of
the Constitution of India.

(x) I'f neasure of the tax is not in tune with reference to the val ue or
potential productivity, the same would be a pointer to the conclusion that
the legislative intent was not to inpose tax on | and but on the production
of tea.

BRI CK EARTH AND M NOR M NERAL MATTERS

The | earned counsel appearing on behalf of the Brick Earth matters and

M nor Mneral matters woul d contend that although the State has the
requisite power to make rules in relation to mnor mnerals in terns of
Section 15 of the 1957 Act, but as the entire field is covered, no cess can
be levied by the State Government purported to be in exercise of its power
under Entry 5 of 'List 1l of the Constitution of India.

| SSUE:

The core issue with which this Court is concerned is as to whether the

| egi sl ative conpetence of the State to inmpose cess is traceable to Entries
49 and 50 of List Il vis-a-vis Entries 52, 54 read with Entry 97 of List |
of the Seventh Schedul e of the Constitution of India.

OVERVI EW OF THE STATUTES
The inmpugned Acts:
Cess Act, 1880:

Under Section 4(Interpretati on Clause) of the Cess Act, 1880 "i nmovabl e
property" and "l and" have been defined as foll ows:

(i) "imovabl e property" includes |andsand all benefits to arise out of

| and and things attached to the earth, or permanently fastened to anything
which is attached to the earth, but does not include crops of any kind, or
houses, shops or other buil dings:

"l and" neans | and which is cultivated, uncultivated covered with water and
does not include houses or buildings.

"Despatch" in the said Act has been defined as:

"despatch” in relation to a coal mne, nmeans the quantity of ‘coke and coa
despatched fromthe coal mne and that, in relation to other mnes and
quarries including sand quarries, means the quantity of -mnerals/ sand
despat ched from such mne or quarry."

Section 5 of the Cess Act, 1880 inter alia inposes road cess and public
wor ks cess on all inmovable properties which in terns of Section 6 are
required to be assessed in respect of mnes and quarri es on annua

despat ches subj ect to maxi mum of 50 pai se on each tonne of coal and in the
case of coke, the sane shall be counted as one and a quarter tonne of coal.
West Bengal primary Education Act, 1973:

Under Section 78(2)(b) of the West Bengal Primary Education Act, 1973, cess
is inmposed at five per centum of the value of the coal on the despatches
therefrom Wile determ ning the value of such coal, any sumseparately
charged as tax, cess, duty, fee or royalty is to be excluded but in case of
despat ches ot her than sale which nay be for the purpose of its own
consunption or given to the workmen the cess shall be determ ned on the
prices chargeable by the owner of the coal mine for such coal as if they
were despatched for sale thereof. In case, however, nore than one price is
charged for the same variety of coal, the maxi mum price chargeable for that
variety shall be the basis of valuation

West Bengal Rural Enpl oynent and Production Act, 1976:

Under Section 4(2)(b) of the West Bengal Rural Enpl oynment and Production
Act, 1976, 35 per cent of cess is |levied on each tonne of coal on the .
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despat ches therefrom The other provisions are, however, sane as in
Educati on Act.
Amendnent s:

After the decision of this Court in India Cenent (supra), the State of West
Bengal enacted West Bengal Taxation Laws (Amendnent) Act, 1992 which came
into force with effect from 1.4.1992. The rel evant anendnents made

t her eunder are:

"2. In the West Bengal Primary Education Act, 1973,

(1) in Section 78 for Sub-section (2), the follow ng Sub-section shall be
substituted

(2) The education cess shall be levied annually

(a) in respect of |and, except when a cess is |eviable and payabl e under
Clause (b) or Cause (c) of Sub-section (2A) at the rate of ten paise on
each rupee of annual value thereof as assessed under the Cess Act, 1880;
(b) in respect of a coal-bearing |and, at the rate of five per centum of
the annual value of the coal -bearing | and as defined in Cause (1) of
Section 2 of the West Bengal Rural Enploynent and Production Act, 1976;

(c) in respect of a mneral-bearing |and (other than coal -bearing |l and) or
quarry, at the rate of one rupee on each tonne of minerals (other than
coal) or materials despatched within the neaning of C ause (1b) of Section
2 of the West Bengal Rural Enploynent and Production Act, 1976, from such
m neral bearing | and or quarry;

Provi ded that when i'n the coal -bearing land referred to in Cause (b) there
is no production of coal for nore than two consecutive years, such | and
shall be liable for levy of cess in respect of any year imediately
succeedi ng the said two consecutive years in-accordance with C ause (a):
Expl anati on. For the purposes of this chapter, ’'coal-bearing |and shal
have the sane neaning as in C ause (la) of Section 2 of the Wst Benga
Rural Enpl oyment and Producti on Act, 1976. "

Sim | ar provisions were inserted by reason of Section 3 of Wst Benga
Rural Enpl oynent and Production Act and as such is not being reproduced
once over again.

However, it may be noticed that by reason of the said anmendnment, cess has
been i nposed even on a m ne when there has been no production of coal for
nore than two consecutive yeas and . in that event the coal bearing | and
shal | be subject to paynment of cess for any year succeeding the said two
consecutive years. Sinilar provision has been made in Section 4 of the West
Bengal Rural Devel opnment and Production Act al so.

Various anendnents made in the said two acts will appear fromthe follow ng
chart:

Changes in unit and rate of cess under the Wst Bengal Prinmary Education
Act, 1973 are as under

Statute Coat Tea

Act XLIITI O 1973* p. 1 at 2 S. 78(2)(b): Not exceeding Rs. 0,30 per

tonne on annual dispatches of coal No separate section S. 78(2)(a);
Not exceeding Rs. 0.10 on annual value of the |and

ACT | X of 1981 p.6 S. 6: Rs. 0.50 raised to Re. 1 No change

Act V OF 1982 p.9 S, 5. Re. 1raised to Rs. 2 Wrd "annual " del et ed
No change

Act XV of 1983 p. 14-15 S, 6: Rate changed to 2% of the val ue of coa

di spat ched. (Value of coal defined in the Explanation) No change

Act IV of 1984 p. 16-17 S. 5(1)(b)(iii): 2% raised to 3% S. 5(1)(b):

Tec estates taken out of the anbit of S. 78(2)(a). New S.78(2)(aa): Not

exceeding Rs. 6 per kg of tea on despatches fromfee tea estate

Act XX of 1989** p. 30 at 31 No change S. 2. S 78(2)(aa) onmtted

and replaced by S. 78(2A) S. 78 (2A): Cess at the rate of Rs. 0.04 per kg

of green tea | eaves produced (Effective from14.4.1984 and validation

cl ause al so passed.)

Act If of 1992 p. 37 at 38 S. 2(1): S. 78(2) replaced by a. new
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section. New S. 78(2)(b): cess on coal -bearing |lands @5% of the annua

val ue of the land, as, defined in S. 2(1) of Act XI V of 1976 (on the basis
of value of coal produced in the preceding two years). No change

Act X of 19% D. 48 S. 5. 5%raised to 7% No change

Ad VIII of 1998 p. 49 S. 2: 7%reduced to 5% No change

*West Bengal Primary Education Act 1973

** \Mst Bengal Taxation Laws (Second Amendnent) Act 1989

Changes in unit and rate of cess under the Wst Bengal Rural Enploynent and
Producti on Act, 1976

Statute Coal Tea

Act XIV of 1976* p. 3-4 S.4(2)(b): Not exceeding Rs. 0.50 per tonne on
annual despatches of coal No separate section. S: 4(2 )(a): Not
exceeding Rs. 0.06 on developrment value of the land (Defined in S. 2(1) as
five times the annual value.)

Act XIV of 1978 p.5 S.5: Rs. 0.50 raised to Rs. 2.50 No change
Act | X of /1981 p. 6-7 S.7(b)(iii): Rs. 2.50 raised to Rs. 5 S. 7(b):
Tea estates taken out ofthe ambit of S. 4(2)(a). New S. -4(2)(sic): Not
exceeding Rs. 6 per kg of tea en despatches itemthe tea estate. (Proviso
that auction sales may be excluded.)

Act V of 1982 p. 9 at 11 S. 7(1)(a)(ii): Rs. 5raised to Rs. 7.50,
Word "annual’’ deleted S. 7(l1)(a)(i): Proviso deleted

Act VIITl of 1983 p,/ 13" S. 8: Rs. 7.50 raised to Rs. 15 No change

Act XV of 1983 p. 14 at 15 S. 7(i)+ Rate changed to 15% of the val ue
of coal despatched. (Value of coal defined in the Explanation) No change
Act IV of 1984 p. 16 at 19 S. 7. 15%raised to 17% No change

Act | of 1986 p. 20 at 24 S. 8 (1):17%raised to not exceeding 25%
No Change

Act 111 of 1988 p. 29 S. 6: 25% raised to 35% No change

Act XX of 1989** p. 30 at 33-34 No change S, 3 S 4(2)(aa) onmitted

and replaced by S. 4(2A). S. 4(2A): Cess at the rate of Rs. 0. 12 per kg of
green, tea |leaves produced (Effective from1.4.1981 and validation cl ause
al so passed)

Act 11 of 1992 p. 37 at 42-43 S. 3(2): S.4(2) replaced by a newsection
New S, 4(2)(b): Cess on coal -bearing | ands @ 35% of 't he annual val ue of the
| and, as defined in S.2(1) of the Act. (Inserted by S. 3( I)(a) of this Act
- annual val ue defined on the basis of value of coal produced in the

precedi ng two years No change

Act XVI of 1994 p. 47 No change S, 6: Rs. 0.12 reduced to Rs. 0.08
Act X of 1996 p. 48 S. 6:35%raised to 38% No change

Act VIIIl of 1998 p. 49-50 S. 3: 38%reduced to 20% No change

*West Bengal Rural Enploynent and. Production Act. 1976
* * \West Bengal Taxation Laws (Second Amendnent) Act 1989

The af orenentioned charts go to show that in relation to Education Cess,
vari ation has been nade from0.50 p. per MT. to 7% of the value of coa

and in relation to Rural Education, the rate of cess varied fromO0.50 p. to
38% of the val ue of coal

So far as tea is concerned, the foll ow ng anendnment has been made in the
Act :
"(2A) The education cess shall be levied annually on a tea estate
at the rate of four paise for each kil ogram of green tea | eaves
produced in such tea estate.

Expl anation to Section 2A provides that for the purpose of the said sub-

section, Section 78B and Section 78C -

(i) "green tea |leaves' shall nean the plucked and unprocessed green | eaves

of the plant Canelia Sinensis (L) O Kuntze

(ii) "tea estate’ shall mean any |and used or intended to be used for

growi ng plant Canelia Sinensis (L) O Kuntze, and produci ng green tea

| eaves from such plant, and shall include I and conprised in a factory or
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wor kshop for producing any variety of the product comercially known as
"tea’ nmade fromthe | eaves of such plant and for housing the persons
enployed in the tea estate and other |ands for purposes ancillary to the
growi ng of such plant and produci ng green tea | eaves from such plant."

U. P. Special Area Devel opment Authorities Act, 1986:

Section 35 of the Act provides as under

"35. Cess on mineral rights:

(1) Subject to any limtations inmposed by Parlianment by law relating to

m neral devel opnent, the Authority may inmpose a cess on mineral rights at
such rate as may be prescri bed.

(2) Any Cess inmposed under this section shall be subject to confirmation by
the State Governnent and shall be leviable with effect from such date as
nmay be appointed by the State Governnent in this behal f."

In exercise of the power conferred by Section 35 of the Act, the

CGovernor made the Shakti-Nagar Speci al Area Devel opnent Authority (Cess on
M neral Rights) Rules, 1997. Rule 2(b) and Rule 3(1) and (2) thereof read
as under:

"2. In these rules, unless there is anything repugnant in the subject or
cont ext .

(a) xxx XXX XXX

(b) "M neral Rights" means rights conferred on a | essee under a m ning

| ease granted or renewed for mning operations in relation to Mnerals
(providing operation for raising, winning or extracting coal) as defined in
the M nes and M neral's (Regul ati on and Devel opnent) Act, 1957 (Act No. 67
of 1957).

"3.(1) The. Authority may, subject to Sub-rules (2) and (3) inpose a cess
on mneral rights on such minerals and mnor mnerals and at such rates as
speci fied bel ow

Mneral/ Mnor Mneral MnimmRate Maxi mum Rat e
(1) Cess on Coal Rs. 5.00 per ton Rs. 10.00 perton
(2) Cess on Stone, Coarse Sind/ Sand Rs. 2.00 per cubic metre Rs.

5.00 per cubic netre

(2) The rates shall not be less, than the mininumrates or nore than the
maxi mum rates specified in Sub-rule (1) and shall be determ ned by the
Authority by a special resolution which shall, be subject to confirmation
by the State Government."

M MR D. Act, 1957 - Purport and object:
Wil e enacting the 1957 Act, it was stated:
"Amendi ng Act 15 of 1958:-In view of its inmportance as basic fuel and the
position it occupies in the country’s economy, coal has al ways been treated
differently fromother mnerals. It is in recognition of this that no rules
have been framed so far under Section 7 of the Mnes and M nerals
(Regul ati on and Devel opnent) Act, 1948, in regard to nodification of the
terns and conditions of nmining | eases for coal granted before the
conmencenent of that Act, though other minerals have been covered.
2. The M nes and Mnerals (Regul ati on and Devel opnent)| Act, 1957 (67 of
1957), which replaces the Act of 1948, however, specifically extends the
rate of royalty prescribed in the Second Schedule to mining leases granted
before the 25th October, 1949, in respect of coal also and makes it
obligatory for the other terns and conditions of such | eases to be brought
into conformity with the provisions of the Act and the rul es made under
Sections 13 and 18. It is considered that these changes will have numerous
undesi rabl e consequences. The area covered by these mning | eases are
principally in Wst Bengal and Bi har ,and they account for as much as 80
per cent, of the total coal production in the country. The royalties paid
on this coal vary over a wi de range but are generally nmuch below the rate
per ton prescribed in the Second Schedul e. A sudden and uniformincrease of
these royalties is likely to have an unsettling effect on the industry and
may retard the progranme of coal production under the Second Five Year
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Pl an. The sane adverse effect would be felt by a sudden nodification of the
ot her ternms and conditions.

3. The object of the present Bill is accordingly to exenpt nining | eases
for coal granted before the 25th Cctober, 1949 fromthe operation of Sub-
section (1) of Section 9 and Sub-section (1) of Section 16 of the Act, with
powers to Government to extend these provisions to such |eases at a future
dat e subj ect to such exceptions and nodifications as may be consi dered
necessary. - See. Gaz. O India, 28-5-1958, Pt. II, Section 2, Ext., p
502."

The 1957 Act was enacted for regul ation of m nes and devel opnment of
m neral s under the control of Union. Section 2 provides for the requisite
decl arati on which is as under
"Decl aration as to expediency of control by the Union:- It is
hereby declaredthat it is expedient in" the public interest that
the Union shoul d take under its control the regulation of mnes and
the devel opnent of minerals to the extent hereinafter provided. "
In the said Act, "mnor mnerals" is defined as:
“m nor mnerals" neans buil ding stones, gravel, ordinary clay, ordinary
sand other than sand used for prescribed purposes, and any other minera
whi ch the Central Governnent nmay, by notification in the Oficial Gazette,
declare to be a mnor nmineral ;"

In terms of Section 4, mning operations either under a prospecting
licence or mning lease is to be carried out only under a |licence or |ease
to be granted in the nmanner prescribed by the rul es made under Sections 13
and 15 thereof as the case may be. Section 9 of the said Act provides for
royalty. Section 9A provides for dead rent. Section 13 confers power on
Central Governnent to nmake rulesin respect of major minerals. Rules may
provide for fixing and collection of rent, fees, charges, etc. for
prospecting licenses or Mning Leases.

Section 15 of the said Act provides for rule maki ng power by the State
inrelation to the minor mnerals: pursuant to or in furtherance whereof
the State Governnent franmed Mnor M neral Concession Rules for regulating
grant of quarry |lease, mning | easeand other mneral concessions in
respect of minerals and purposes connected therewith. Section 15(1-A)(9g)
reads thus:

"1-A. In particular and without prejudice to the generality of the

f oregoi ng power, such rules may provide for all or any of the foll ow ng
matters, nanely:-

(g) the fixing and collection of rent, royalty, fees, dead rent, fines or
ot her charges and the tinme within which and the manner in which these shal
be payable; "

Sections 17 and 17A grants special power to the Central Governnment to
undert ake prospecting and m ning operation in certain cases and reservation
of area for the purpose of conservation. Section 18 of the Act inposes a
statutory duty upon the Central Governnent to take all such steps as may be
necessary for the conservation and systenmatic devel opnent of minerals in
India and for the protection of environnent by preventing or controlling
any pol lution which nay be caused by prospecting or nining Operations and
for such purposes the Central CGovernment may, by notification in the
Oficial Gazette, make such, rules, as it thinks fit.

Sub-section (2) of Section 18 provides illustrations of sone of the matters
which are to be governed by such rules. Section 21 provides for penalties.
The 1957 Act is a conplete code providing for regulation of mne and

m neral devel opnent including the power to |l evy tax. Section 25 deals with
recovery of rent, royalty, tax, fee or other suns due to the CGovernnent
under the Act or the Rules framed thereunder which shall be a first charge
on the assets and recovery as an arrear of |and revenue and, thus, by
necessary inplication confers power to inpose tax on the m neral

TEA ACT, 1953

The Tea Act was enacted by the Parlianent indisputably in exercise of .
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its legislative power contained in Entry 52, List | of the Seventh Schedul e
of the Constitution of India. A requisite declaration to that effect also
finds place in Section 2 of the Act. The preanble of the Tea Act clearly
points out that the same was enacted to provide for the control by the

Uni on of the tea industry including the control, in pursuance of the

I nternati onal Agreenment now in force, of the cultivation of tea in, and of
the export of tea from India and for the purpose of establishing a Tea
Board and |l evy a duty of excise on tea produced in |India.

The Statenent of Objects and Reasons, the report of the Sel ect

Committee as al so the various amendnents nmade therein fromtinme to tine,
particul arly Amendi ng Act 21 of 1967, Anending Act 22 of 1970, Amending Act
75 of 1976, Anmending Act 38 of 1983 and Anendi ng Act 24 of 1986 | eave no
manner of doubt that the tea industry had occupied a very inportant
position in the country-and in that view of the matter al one the Union
CGovernment took the industry under its control

' Cess’ 'has been defined in Section 3(c) to nmean the duty of excise
i nposed by Section 25.

"Owner’ has been defined in Section 3(k) in the following terns :

" Owner "

(i) with reference toa tea estate or garden or a sub-division thereof the
possessi on of which has been transferred by | ease, nortgage or otherw se,
neans the transferee so long as his right to possession subsists; and

(ii) with reference to a tea estate or a garden or a sub-division for which
an agent is enployed, neans the agent - if and-in so far as, he has been duly
aut hori sed by the owner in that behalf; "

We may further note the definition of "tea’ as contained in Section

3(n) thereof which is inthe following terns :

""tea" neans, the plant Canellia Sinensis (L) O Kuntze as well as al
varieties of the product known conmercially as tea made fromthe | eaves of
the plant Canellia Sinensis (L) O

Kunt ze including green tea;";

isin pari materia with the State Act.

Chapter Il of the Act provides for constitution of 'the Tea Board.
Section 10 provides for the duties and functions of the Board which in no
uncertain terns states that it shall be the duty of the Board to pronote by
such neasures, as it thinks fit, the devel opnment under the control of the
Central Covernnment of the tea industry. Sub-section (2)(a) of Section 10
unli ke other Act provides for regulation of production and extent of
cultivation of tea. The Board has, inter alia, a duty to regulate the sale
and export of tea; increasing the consunption in 1ndia and el sewhere of tea
and carrying on propaganda for that purpose; and inproving the marketing of
tea in India and el sewhere. The Board in terms of “Sub-section /(3)  of
Section 10 is enjoined with a duty to act in accordance with and subject to
such rules as nay be made by the Central Governnment. Chapter Ill provides
for control over the extension of tea cultivation. Section 12 prohibits
pl anting of tea on any |and unl ess perm ssion therefore is granted by the
Board. Section 13 provides for the limtations to the extension of tea
cultivation. Even the total area of land in respect of which such
perm ssion may be granted shall be such as may be determ ned by the Board,
as is explicit from Sub-section (2) of Section 13 in ternms whereof
information in relation to such nmatters are to be notified. Section 14
provi des for the manner in which the applications for grant of permni ssion
to plant tea are to be dealt with. Any decision taken by the Board in terns
of Sub-section (3) of Section 14 on such applications is not to be called
in question by any Court. Section 15, however, nakes an exception for grant
of permi ssion in special circunstances as specified therein. Section 16
enmpowers the owner of a tea estate to establish tea nurseries but even for
that purpose all areas of land utilized therefore shall be excluded when
conputing for the purpose of Section 13 the total area of land in respect
of which the perm ssions referred to in Section 12 may be granted. Chapter
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11 A which was inserted by Act No. 75 of. 1976 provides for nanagenent or
control of tea undertakings or tea units by the Central Governnent in
certain circunstances specified therefore. Managenent of such tea
undertakings or tea units can be taken over in the event any

exi gency/situation as referred to therein comes into being. The definition
of "tea unit’ as contained, in Chapter II1Ais also a pointer to the fact
that a tea unit would nmean a tea estate or garden. Chapter |V provides for
control over the export of tea and tea seed. Chapter V of the said Act
deal s with finance, accounts and audit. Section 25 of the Act has undergone
a substantial anendrment by reason of Anendi ng Act 24 of 1986, the Statenent
of (bjects and Reasons whereof reads thus :

"Amendi ng Act 24 of 1986: Under Section 25 of the Tea Act, 1953 (29 of
1953), the Central Governnent is enpowered to levy and collect as a cess, a
duty of excise on all tea produced in India at the rate of four paise per
kil ogram The Central Governnent is, however, enpowered to fix a higher
rate of cess not exceeding 8.8 paise per kilogram The present rate of cess
of eight paise per kil ogram was made effective from August, 1978. Although
this rateis alnost at the maximumrate all owed under the Act, the anopunt
of cess collected has beconme insufficient to neet the expenditure of the
various devel opmental and ot her activities of the Tea Board. The gap

bet ween the proceeds fromthe cess and the actual expenditure of the Tea
Board is likely to when further in view of the higher |evel of expenditure
envi saged in the Seventh Plan. The ceiling of 8.8 paise per kil ogram
therefore, needs to be revised. It is, accordingly, proposed to anend
Section 25 of the Act for providing higher ceiling of levy of cess at a
rate not exceeding fifty paise per kilogramas the Central Governnent nay,
fromtime to time, fix by notification. 1t is also proposed to enpower the
Central CGovernnment to enpower the Central different varieties and grades of
tea having regard to the geographical, climatic and other circunstances
relating to the production of the different varieties and grades of tea. "
The said provision, therefore, enables the Central Governnent to

provide for inposition of cess on tea produced in India. Sub-section (1) of
Section 25 provides that "there shall belevied and collected as a cess for
the purposes of this Act a duty of excise on all tea produced in India at
the rate of four paise per kilograni.

Section 30 of the Act occurring in Chapter VI of the Act specifies the
area of control taken over by the Central CGovernment. It reads thus :-
"30. Power to control price and distribution of tea or tea waste;

(1) The Central CGovernnent may, by order notified-in the Oficial Gazette,
fix in respect of tea of any description specified therein -

(a) the maximum price or the mninmumprice or the maxinum and ni ni mum
prices which nay be charged by a grower of tea, manufacturer or deal er

whol esal e or retail, whether for the Indian market or for export;
(b) the maxi mum quantity which may in one transacti on be sold to any
person.

(2) Any such order may for reasons to be specified therein -

(a) fix prices for such tea differently in different localities or for

di fferent classes of dealers, or for growers of tea or manufacturers;

(b) instead of specifying the price or prices to be charged, direct that

price or prices shall be conputed in such manner and by reference to such

matters as may be provided by the order.

(3) The Central CGovernnent may, by general or special order -

(a) prohibit the disposal of tea or tea waste except in such circunstances

and under such conditions as nmay be specified in the order

(b) direct any person growi ng, manufacturing or holding in stock tea or tea

waste to sell the whole or a part of such tea or tea waste so grown or

manuf actured during any specified period, or to sell the whole or a part of

the tea or tea waste so held in stock, to such person or class of persons

and in such circunstances as may be specified in the order

(c) regulate by licences, pernmits or otherw se the production, storage,

transport or distribution of tea or tea waste.

(4) Were in pursuance of any Order made with reference to C ause (b) of

Sub-section (3), any person sells the whole or a part of any quantity of
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tea or tea waste, there shall be paid to himas price therefore -

(a) where the price can be fixed by agreenent consistently with the order
if any, relating to the fixation of price issued under Sub-section (i), the
price so agreed upon;

(b) where no such agreenent can be reached, the price calculated with
reference to any such order as is referred to in C ause (a);

(c) where neither Clause (a) nor Clause (b) applies, the price calcul ated
at the narket rate prevailing in the locality at the date of sale.

(5) Wthout prejudice to the generality of the power conferred by Sub-
sections (1) and (3), any order made thereunder nmay provide -

(a) for requiring persons engaged in the production, supply or distribution
of, or trade and comerce in, tea or tea waste to maintain and produce for

i nspection such books, accounts and records relating to their business and
to furnish such information relating thereto as may be specified in the

or der;

(b) for such other matters, including in particular the entering and search
of prem ses, vehicles, vessels and aircraft, the seizure by a person

aut horized to make such search, of tea or tea waste in respect of which
such person has reason to believe that a contravention of the order has
been, is being or is about to be commtted, the grant or issue of |icences,
permts or _other docunents and the charging of fees " therefore."

The Central Government in exercise of its power conferred upon it

under Section 30 of ‘the Tea Act made an order known as Tea (Marketing)
Control Order 2003/in terns whereof different types of tea had been brought
within the interpretation clause. O ause 2(q) of the Order defines "Bought
| eaf tea factory" as foll ows:

"2(q) "Bought |eaf tea factory" means-a tea factory which sources not |ess
than two-thirds of its tea | eaf requirenment fromother tea growers during
any cal endar year for the purpose of manufacture of tea".

FEDERALI SM

Federalismis one of the basic pillars of the Indian Constitution. The
federal distribution of powers are one of its unique features. Having
regard to Articles 245, 248, 250, 256, 257, 356 and Entry 97 in list | of
the VI1 Schedul e of the Constitution, it is not possible to say that India
is not a subscriber to federalismbut although having uni que federa
character it can, be said to be quasi-federal or hybrid federal State.
Constitutional courts have interpreted that India has a federal polity.
Each State has independent constitutional existence assigned with inmportant
political role

Havi ng regard to the aforenentioned principles in mnd, the Center-
State relations as regards the distribution of |egislative power nust be
Vi ewed.

We may notice that Livingston in his treatise "Federation and
Constitutional Change, 1956, pp.6-7" has observed that federation is a npbre
functional than institutional concept and it is wong to suppose that there
are certain inflexible features in the absence of which a political system
cannot be federal stating:
"Such a set of criteria ignores the fundanental fact that
institutions are not the same things in different social and
cultural environments.... No two societies are the same-and each
will require very different instrunentalities in accordance with
the compl ex of psychol ogi cal and soci ol ogi cal determinants that is
peculiar to it."

It is not in dispute that the founding fathers intended to create

strong Centre having regard to the historic background. Such a tilt in

favour of the Centre as regard distribution of legislative field was felt

to be a matter of necessity and that is precisely the reason why nore

i mportant heads of legislation are in the Union List. Even the residuary

power has been conferred upon the Parliament. The amendnents made in the
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Constitution whereby and whereunder a few entries in List Il which were
either omtted or transferred to other lists also is a pointer to the said
fact.

In Florida Line and Avocado Growers v. Charles Paul [373 US 132 : 10

Law. Ed. 2d 248], it is stated:
"W have, then, a case where the federal regulatory schene is
conpr ehensi ve, pervasive, and without a hiatus which the state
regul ations could fill. Both the subject matter and the statute
call for uniformty. The conflict is substantial - at |east six out
of every 100 federally certified avocados are barred for failure to
pass the California test - and it is |located in a central portion
of the federal scheme. The effect of the conflict is to disrupt and
burden the flow of comerce and the sale of Florida avocados in
di stant markets, contrary to the congressional policy underlying
the Act. The State may have a legitimte economic interest in the
subj ect matter, but it is adequately served by the federa
regul ations and this interest would be but slightly inpaired, if at
al'l, by the suppression of \025 792."

As woul d be discussed hereinafter in-detail, the same principle would
apply in the instant case.

Latham C. J. in The State of South Australia and Anr. v. The

Commonweal th and Anr., [(1942) 65 C.L.R '373] explained the legalistic

feature stating
"The problem for the Court is alegal problemwhich is unknown in
countries with a unitary formof government and a suprene
| egi slature. It arises only when |egislative powers of a | aw maki ng
agency are limted. Thisis the casein Australia..If either the
Conmmonweal th Parlianment or a State Parlianent attenpts to make a
law which is not within its powers, the attenpt fails, because the

all eged law is unauthorized, and is not alawat all... The lawis
not valid until a court pronounces against it...If it is beyond
power. It is invalidab initio. Thus the controversy before the
Court is a legal controversy, not a political controversy...Ilt has

been argued that the Acts now in question discrimnate, in breach
of Section 51(ii) of the Constitution, between States. The Court
nmust consider and deal with such a |legal contention. But the Court
is not authorised to consider whether the Acts are fair and just as
between States...These are argunents to be used in Parlianent and
bef ore the people. They raise questions of policy which it is not
for the Court to determ ne or even to consider."

| mportance of federalisamhas recently been noticed by us in State of
Andhra Pradesh v. K. Purushot ham Reddy [JT 2003 (3) SC 15] which has been
followed in Govt. of A P. v. Medw n Educational Society and O/s., 'albeit in
a different context. It was held when the State acts in obedience of a

| egislative policy formul ated under the Parlianentary Acts in relation to
Hi gher Education, the State action would be intra vires.

Durga Das Basu in his celebrated work "Conparative Federalisni at pp

175-176 states:
"The strong Central bias has indeed been a boon to keep India
toget her when we find the separatist forces of comunali'sm
I i nguism and scranbl e for power playing havoc notwi thstandi ng al
the devices of Central control, even after nore than three decades
of the working of the Constitution. It also shows that the States
are not really functioning as agents of the Union Governnent or
under the directions of the latter, for then, events like those in
Assam (over the | anguage problem or in Punjab (pp. 115ff., ante)
could not have taken place at all. But, by reason of such
centralizing trends, federalismcannot be said to be dead in India.
A radi cal change in the background has taken place since 1967. So
long as the Union and all the States in India were under the rule
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of one-Party under the strong | eadership of a towering personality
such as Pandit Jawaharlal or Ms. Gandhi, there, could hardly arise
any tussle between the Union and the States which could not be
Settled by the Party | eadership at Del hi, and, thus, Indian
federalismcane to work alnost as a Unitary system But in 1967,
different parties cane to power in a nunber of States, so that they
woul d naturally refuse to act as dictated by the Party in power at
Del hi .

The frequent resort to the extraordinary power under Article 356 to
keep recalcitrant Stats politics under Union control, the abuse of
Covernor’s powers in sonme cases, and the |like, have accelerated the
forces of separatism

In such a situation, which is prevailing till the tine of this
Witing in 1986, the question of 'State powers under the provisions
of the existing Constitution, as well as the question of their

revi sion by anendnent of the Constitution, are bound to raise their
head and agitations over these questions have led to the
constitution of the Sarkaria Conm ssion (1983) to exam ne and
revise, if necessary, the 'Centre State relations’ under the
Constitution."

In the said treatise at page 178 quoting Dicey, Law of the

Constitution, 10th Ed. P. 164, the |earned author states:

"There are, according to Dicey, three, essential |egal features in a
federal Constitution, nanely,

(a) Supremacy of a witten Constitution

(b) Distribution of powers anbngst the various organs of the federation and
of the regional units of the federation, by the provisions of that
Constitution; and

(c) Judicial review or enforcenent of that supreme Constitution as |aw.

If these |l egal features are present in the Indian Constitution., it would
be imuaterial to a | awer whether acadenicians would classify it as 'quasi-
judicial’ or "a unitary constitution with subsidiary federal features,’ or
the like."

In his book, Central Power in the Australian Comobnweal th, Cassell

London, Sir Robert Menzies states:
"My central purpose has been to denonstrate a great truth about the
study of a federal Constitution. That truth is that although it is
a sound rule to go back to the language of the Constitution -
nmelius est petere fonts quam sectare riulos - it is a mstake to
think that a Constitution is sonmething rigid and inflexible, to be
interpreted like any ordinary statute, to have a neaning fixed for
all time. | have defended | eglismas sonething inherent in
federalism But it is not inconsistent with the |egalistic approach
to recognize that a witten Constitution is an expressed schene of
government designed to give a basic structure in a changi ng world;
not designed to inhibit growth in a growing world, nor to nmake the
contenporary world subject to the political, social or economc
i deas of a bygone age. "

The doctrine of federalismin the Indian context would mean proper and
effective interpretation of the Constitution in respect whereof politica
or econom c views have no role to play. Fields of |egislation carved out
under Chapter | of Part Xl clearly spells out that in nore inportant
matters and the Parlianment will have greater control thereover.

Tilt in favour of the Centre is required to be construed having regard
to the inportance of the subject matter of Parliamentary |egislation and
the inpact and practical effect of the in road of the State Laws
entrenchi ng upon the legislative field occupied by the Parlianent.

It would, therefore, not be correct for the superior courts to

advocate the theory that while interpreting the Constitution, courts should

lean in favour of the State. Federal character of the Union of States in
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 5398e 65 of 123

I ndia do not support the said theory.
LEAQ SLATI VE FI ELD

The principles required to be deduced as regard field of |egislation,
may not be much in dispute. The question, however, is that of its
application.

Bef ore anal yzi ng the rel evant provisions, we may have an overvi ew of

the constitutional scheme in this behalf. Articles 245 and 246 of the
Constitution of India read with Seventh Schedul e and Legislative Lists
contai ned therein prescribe the extent of |egislative conpetence of
Parlianment and State Legislatures. Parlianent has exclusive power to make

laws with respect of any of the matter enunerated in List | in the Seventh
Schedule. Simlarly, State Legislatures have excl usive power to nake | aws
in respect of any of the matters enunerated in List Il. Parlianment and
State Legi slatures-both have |egislative power to make laws with respect to
any matter enunerated-in List I, the Concurrent List.

The variousentries in the three Lists are fields of |egislation. They
are designed to define and delimt the respective areas of |egislative
conpetence of the Union and State Legislatures. Since |egislative subjects
cannot always be divided into water tight conmpartnents; some overl appi ngs

between List I, Il and Il of the Seventh Schedule is inevitable. Hence
though the State Legi slature has excl usive power with respect to the
subj ects specified in List Il, some of the Entries in List Il specifically

nake the State power 'subject to' any | aw nade by Parlianment under the
specified Entry in List I.

Article 245 of the Constitution of India enpowers the Parlianent not

only to make | aws for the whole or any part of the territory of India but
al so indicate that no | aw nade by the Parliament shall be deened to be
invalid on the ground that it woul d have extra-territorial operation
Clause (1) of Article 246 of the Constitution of India confers exclusive
| egi sl ative power upon the Parliament with respect to any of the natters

enunerated in List | in the Seventh Schedul e whereas in terns of C ause (2)
thereof, the Legislature of any State al so have power to make laws with
respect to any of the matters enunerated in List II'l in the Seventh

Schedul e, subject of course to the legislative conpetence of the Parlianent

as contained in Cause (1) but notwthstandi ng anything contained in C ause

(3) thereof. The power of the State Legislature in terns of C ause (3) of

Article 246 is subject to Clauses (1) and (2) in relation to the matters

enunerated in List Il in the Seventh Schedul e

In Union and State Rel ations under the Indian Constitution by MC.

Set al vad, upon noticing the expressions used in different clauses of

Article 246, it is stated:
"In the United States and in Canada, judicial decisions have
established that, where a federal |aw or a dom nion |l aw conflicts
with a State | aw on the sane subject, the relevant federal or
domi ni on | aw nmust prevail. The sane position has been achieved by
an express provision in Section 109 of the Commonweal th of
Australia Act. In the Indian Constitution, this is sought to be
achieved in part by the | anguage of Article 246. The purpose of the
provi si ons which we have set out in Article 246(1), (2) and (3), is
clearly to carve out not only two exclusive legislative fields for
the Union and the States and a further field in which both the
general and the regional, governments can operate, but also to
provi de by the | anguage used in each of three clauses of the
Article that the legislative power of the Union in List | is
predom nant. That power is exercisable "notw thstanding anything in
Clauses (2) and (3)" of Article 246. The concurrent Union power of
| egi slation conferred by Clause (2) of Article 246 is exercisable
"notwi t hstandi ng anything in Cause (3)" which deals with the
exclusive |egislative power of the State. But the State’'s
concurrent |legislative power is "subject to Clause (1)", which
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deals with the exclusive Union power of |egislation. The State’'s
| egi slative power in the field carved out for it by List Il is
agai n exercisable "subject to Causes (1) and (2)", which deal with
the Uni on power and the Concurrent power, the first vested
exclusively in the Union and the second in both the Union and the
State."

[ Enphasi s suppl i ed]

The Constitution nakers found the need for power sharing devices

between the Central and the State having regard to the inperatives of the
State’'s security and stability and, thus, propelled the thrust towards
centralisation by using non obstante clause under Article 246 so as to see
that the federal supremacy is achieved

A perusal of the provisions of entries in List Il would show that

there are 17 entriesin List Il (Entries 1, 2, 12, 13, 17, 22, 23, 24, 26,
27, 32, 33, 37, 50, 54, 57 & 64) which are one way or the other 'subject
to’ either provisions of Entriesin List | and/ or List Ill or subject to
| aws nade by Parliament. There are four nodels of entries to that effect.
(i) Eight Entries (2, 13, 17, 22, 23, 24, 33, 54) out of the aforesaid if
entries have been nmade 'subject to' the provisions of Entries in List I.
(ii) Three Entries (26, 27, 57) have been made subject to provisions of
Entries in List II1.

(iii) Four Entries (1, 12, 32, 63) out of the aforesaid 17 entries have
been given power to the State Legislatures to nmake | aws on subjects ’other
than' those specified in List | and/ or dealt with by |aw nade by

Par | i ament .

(iv) Only two Entries (37&0) have been made subject to the provisions of
any | aw made by Parli anent.

Article 248 of the Constitution of India confers power upon the
Parlianment to nmake any law with respect to any natter not enunerated in the
Concurrent List or the State List.

Article 253 of the Constitution of India reads thus :-
"Legislation for giving effect to international agreenents
Not wi t hst andi ng anything in the foregoing provisions of this
Chapter, Parlianent has power to nake any l'aw for the whole or any
part of the territory of India for inplenenting any treaty,
agreement or convention with any other country or countries or any
deci sion nmade at any international conference, association or other
body. "

It can be seen that Article 253 contains non-obstante clause. Article

253, thus, operates notw thstandi ng anything contained in Article 245 and
Article 246. Article 246 confers power on the Parliament to enact laws with
respect to matters enunerated in List | of the Seventy Schedule to the
Constitution. Entries 10 to 21 of List | of the Seventh Schedule pertain to
International Law. In making any |aw "under any of these entries,

parlianment is required to keep Article 51 in mnd

Article 253 of Constitution provides that while giving effect to an
international treaty, the Parlianent assumes the role of the State
Legi sl ature and once the sane is done the power of the Stateis denuded.

Notwi t hstandi ng the fact that great care with which the various

entries in the three lists have been franmed: on sonme rare occasions it my
be found that one or the other field is not covered by these entries. The
makers of our Constitution have, in such a case, taken care by conferring
power to |legislate on such residuary subjects upon the Union Parlianent

i ncludi ng taxation by reason of Article 248 of the Constitution

W may notice that in the Government of India Act, 1935 no provision

of the nature of Entry 97 in List | existed. In terns of Section 104

thereof the Governor General could enmpower either the Dom nion Legislature
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or a Provincial Legislature to enact a law with respect to any matter not
enunerated in any of the Lists in the Seventh Schedule to the Act,
including a law i mposing a tax not nentioned in any such list and the
executive, authority of the Dominion or of the Province, as the case may
be, shall extend to the administration of any |law so made, unless the
CGovernor Ceneral otherwi se directs. In Constitution, of India, however,
such a residuary power has expressly been conferred on the Parlianent.

Once it is held that the State | acks |egislative conpetence for
i mposition of tax on any of the subject, indisputably the Parliament al one
wi Il have | egislative conpetence therefore.

CASE LAWS RE: LEG SLATI VE COVPETENCE :

observation nmade by this Court in S.R Choudhuri v. State of Punjab

in this regard/ is apposite:
"Constitutional provisions are required to be understood and
interpreted with an object-oriented approach. A Constitution nust
not be construed in a narrow and pedantic sense. The words used may
be general in ternms but, their full inport and true neaning, has to
be appreciated considering the true context in which the sane are
used and the purpose which they seek to achieve."

In Attorney Ceneral for India v. Anratlal Prajivandas, the Snugglers

and Forei gn Exchange Mani pul ators (Forfeiture of Property) Act, 1976
(SAFEMA) made by Parlianent was chal l enged inter alia as |acking

| egi sl ati ve conpetence. The Constitution Bench of nine Judges relying on
Union of India v. Shri Harbhajan Singh Dhillon observed as under

"Be that as it may, it is not necessary to pursue this Iine of reasoning
since we are in total agreement with the approach evolved in Union of India
v H'S. Dhillon - a decision by a Constitution bench of seven Judges. The
test evolved in the said decision is this in short: Were the |legislative
conpetence of Parlianent to enact a particular statute is questioned, one

must | ook at the several entries in List- 1l to find out (applying the well
known principles in this behalf) whether the sold statute is relatuble to
any of those(sic) and List 11l or by virtue of Article 248 read with Entry
97 of List I."

W may at this juncture also notice the decisionof this Court in Naga
Peopl e’ s Movement of Human Rights v. Union of I'ndia, [AIR 1998 SC 431]

whi ch st ates:

"Whil e exam ning the |egislative conpetence of Parlianment to make a | aw
what is required to be seen is whether the 'subject-matter falls in the
State List which Parlianent cannot enter. If the | aw does not fall in the
State List, Parlianment would have | egislative conpetence to pass the law by
virtus of the residuary powers under Article 248 read with Entry 97 of the
Union List and it would not be necessary to go into the question whether it
falls under any entry in the Union List or the Concurrent List. [See Union
of Indiav. HS. Dhillon, S P. Mttal v. Union of India, and Kartar Singh
v. State of Punjab. What is, therefore, required to be exani ned i s whether
the subject-matter of the Central Act falls in any of the entries in the
State List. "

Yet again in Synthetic & Chemicals Ltd. v. State of U P., it has been
hel d:

" It has also to be borne in mnd that where division of powers
and jurisdiction in a federal Constitution is the schene, it is

desirable to read the Constitution in harnoni ous way."

In State of A.P. v. K Purushotham Reddy and O's. reported in JT 2003
(3) SC 15, it was held:
"The conflict in |egislative conpetence of the Parlianment and the
State Legislatures having regard to Article 246 of the Constitution
of India nust be viewed in the Iight of the decisions of this Court
which in no uncertain ternms state that each Entry has to be
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interpreted in a broad nmanner. Both the parlianentary | egislation
as also, the State |egislation nust be considered in such a manner
so as to uphold both of themand only in a case where it is found
that both cannot co-exist, the State Act may be declared ultra
vires..."

In India Cenent Ltd. (surpa), it is stated
"...1t is well settled that w dest anplitude should be given to the
| anguage of these entries, but sone of these entries in different
lists or in the sane list nmay overlap and sonetimes nmay al so appear
to be in direct conflict with each other. Then, it is the duty of
the court to find out its true intent and purpose and to exam ne a
particular legislation in its pith and substance to determ ne
whether it fits in one or the other of the lists."

I n Bharat Coking Coal v. State of Bihar (1990) 4 SCC 557, it has been

hel d:
"...No doubt under Entry 23 of List Il, the State |egislature has
power -to make | aw but that power is subject to Entry 54 of List |
with respect to the regul ation and devel opnent of m nes and
m-neral's. As discussed earlier the State |legislature is denuded of
power to make | aws on-the subject in view of Entry 54 of List |I and
the Parliamentary declaration made under Section 2 of the Act. "

The decisions of this Court, therefore, also |ead to the concl usion

that in case the State for one reason or the other |acks |egislative
conpetence, the court nust proceed onthe basis that Parlianent al one has
the legislative conpetence and it woul'd not be pernissible to uphold the
State Act by leaning in favour of the State or by giving a broader neaning
to the entry in List Il relating to the subject matter of |egislation

Pl TH AND SUBSTANCE

Doctrine of pith and substance, however, is taken recourse to when

exam ning the constitutionality of an Act with respect to competing

| egi sl ative conpetence of the Parlianent and the State Legislature qua the
subject matter. Incidental entrenchnent however is perm ssible.

In DLC. & GM Co. Ltd. v. Union of India, it has been held:
"When a law i s inmpugned on the ground-that it is ultra vires the
powers of the |egislature which enacted it, what has to be
ascertained is the true character of the |egislation. To do that
one nust have regard to the enactnent as a whole, to its objects
and to the scope and effect of its provisions. To resolve the
controversy if it becones necessary to ascertain to which entry in
the three Lists," the legislation is referable, the court has
evol ved the doctrine of pith and substance. If in pith and
ubstance, the legislation falls within one entry or the other but
sone portion of the subject-matter of the legislation incidentally
trenches upon and might enter a field under Another List, then it
must be held to be valid in its entirety, even though it m ght
incidentally trench on matters which are beyond its conpetence."

In Ishwari Khetan Sugar MIls (P) Ltd. v. State of U P., it -was held
"When validity of a legislation is challenged on the ground of want
of legislative conpetence and it becones necessary to ascertain to
which entry in the three lists the legislation is referable to the
court has evolved the theory of pith and substance. If in pith and
substance a legislation falls within one entry or the other but
some portion of the subject-matter of the legislation incidentally
trenches upon and might enter a field under another list, the Act
as a whole would be valid notw thstandi ng such incidenta
trenching. "

The question which, therefore, is required to be posed and answered is .
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as to whether both the Acts can stand together or not.

Wil e deternmining the question as to whether there exists any

conflict, the real test would be as to whether both the |egislations
covering the field can stand together. For the purpose of determ nation
thereof, it may be necessary to ook to the legislative history as al so the
deci sions of this Court.

In Kartar Singh v. State of Punjab this Court held:
"67. In order to ascertain the pith and substance of the inpugned
enactmments, the preanble, Statement of bjects and Reasons, the
| egal significance and the intendment of the provisions of these
Acts, their scope and the nexus with the object that these Acts
seek to subserve nust be objectively exam ned in the background of
the totality of ‘the series of events ............

Ascertai nment of pith and substance is synonynous to ascertai nment of

true nature and character of the |egislative conpetence necessitated for
the purpose of determ ning whether it is a legislation with respect to one
of the nmatters of the list. Human expression and fallibility of |ega

dr af t smanshi p cannot be | ost sight of. The principles of pith and substance
is, thus, required to be applied only in appropriate cases.

ANALYSI S : RE: LEGQ SLATI VE FI ELD :

In the econonmic front, the country has to conmpete with the devel oped
countries. G obal conpetition has reached such a stage that despite
adequat e production of coal and steel, the sanme are inported from ot her
countries in India. In the international markets also the question of
import is going up as conpared to export. The manner in which the revenue
is collected by the Centre and distributed to States falls for

consi deration by the appropriate constitutional authorities in ternms of the
provisions of the Constitution. It is not correct to say that while
interpreting the legislative field the country in case of conflict would
lean in favour of the State keeping in viewthe fact that taxes under

di fferent heads are collected by the Centre and a part of revenue is made
available to the States fromtine(to tine. This Court i's not concerned as
to whether the Centre consunes the lion’s share of ‘revenue or the sanme is
subject matter of criticismat the hands of the State or financia
observers. Such an approach woul d not only run counter to the doctrine of
federalismwith a strong Centre but in the | ong run would prove to be
counter-productive. India is a signatory to various international treaties
and covenants and being a party to WO and GATT, it is obligated to fulfil
its trans-national obligations. If for the purpose of giving effect to the
international treaties, it in exercise of its power under Article 253 of
the Constitution of India had taken over the legislative field occupied by
List Il of the Seventh Schedul e of the Constitution, no exception thereto
can be taken. While doing so, the Central CGovernment shall give effect to
the will of the nakers of the Constitution and would not act contrary
thereto or inconsistent therewith. The legislative fields of the Union and
the State vary fromcountry to country dependi ng upon the requirenent of
the situation in which such provisions are made. Al though a lot can be said
on the subject, keeping in view the fact that our job.is confined to
interpretation of the legislative entries vis-a-vis the Parlianentary and
Legi slative Acts, it may not be necessary to do so. But suffice however it
to point out that when such an approach is adopted, we would be nore prone
to committing errors. W nust proceed on the basis that neither the Union
nor the State is suprenme on the Constitution, as both the Union and the
State will have to trace their power fromthe provisions of the
Constitution. W should treat the subject with caution and circunspection

The interpretive principles whether |eaning in favour of the Union or

the State may, in certain situations, depend upon the subject matter of

| egi slation, the inportance thereof and its effect and i npact within and

outside the country. Both mineral and tea deserve nore control only by the
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Uni on having regard to their inmportance in national econony.

In ascertaining the subject matter, or the scope or purpose of the

| egislation, the Court is entitled to give due regard to its economc
effect. (See The King v. Barger (1908) 6 CLR 41 and Attorney-Ceneral for
Al berta v. Attorney CGeneral for Canada (1939) AC at pp. 130-132) The

af orenment i oned deci si ons have been referred to in The State of South
Australia and Anr. v. The Commopnweal th and Anr., [(1942) 65 C.L.R 373].

Di stribution of taxes by the Central Government in favour of the State
CGovernment is of no nonent in the instant case as the entire royalty fixed
by the Central Governnent in terms of the 1957 Act is payable to the
States. The Union Governnent has nothing to do therewth.

If the Constitution as a living organ is not interpreted having regard

to the intention of the constitution nakers and in case of conflict in the
legislative field contained in List | and List Il, if an interpretation
that leans in the favour of the State is adopted without reference to the
subj ect matter thereof or national interest, the sane woul d be subject to
judi ci al 'vagaries which cannot be countenanced.

The inpairment of State's economic interest is of no noment even if
Parliament had taken over the entire legislative field by enacting Acts in
terns of Entry 52 or 54 of List |I. As noticed by Brother Lahoti , J in
South Eastern Coalfields Limted v. State of MP. and O's. [2003 (7)
Supreme 539] the rate of 'royalty has been enhanced by the Centra
Government fromRs., 6.5 per ton to Rs. 120/- per ton. Al other States have
accepted the sane. They are getting enhanced royalty but despite India
Cenent (supra) and Orissa Cenent (supra) the State of Wst Bengal al one
amended the i npugned acts and had been insisting that it can | evy cess on

m neral s.

It may not be necessary for us to delve deep into the matter as to

whet her there exists a distinction between a general subject of |egislation
and taxation as such a question does not directly arise for consideration.
It may only be of sonme academic interest. It is, however, trite that there
is nothing in the Constitution to debar the Parlianent to |egislate under
Entry 54 read with Entry 97 of the List | of the Seventh Schedul e of the
Constitution.

However, recourse to the residuary power nust be taken as a | ast

resort i.e. only when all the entries in the three lists are absolutely
exhausted, that is to say, if the subject matter is beyond conprehensi on of
the entries contained in the aforementioned three lists. It is trite that
when two interpretations are possible resort to the residuary power nay not
be taken recourse to.

But it is also trite that the entries have to be given a |libera
construction irrespective of the fact that as to whether they are in List |
or List Il. (See South Eastern Coal fields (supra)).

There cannot be any doubt whatsoever that for the said purpose, the

mai n obj ect as al so the scope and purport of the Central |egislation vis-a-
vis the State | egislation nust be kept in mnd and, thus, there, cannot by
any question of examning the same with jaundi ced eyes.

Wth the greatest respect, in Indian context it is difficult to follow
Morey v. Doud [(1957) 354 US 457] wherein Frankfurter, J. says "The Courts
have only the power to destroy, not to reconstruct." The Courts in India
generally leans in favour of upholding the constitutionality of the statute
whet her enacted by the State Legislature or the Parliament. In this
context, reference may be made to the decisions of this Court in Indian
Handi craft Enporiumv. Union O India and Bal ram Kumawat v. Union of India,
wherein vires of WIld Life Protection Act has been upheld by applying the
princi pl es of ’Purposive Construction".
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It is relevant to note that in RK Garg v. Union of India [AIR 1981

SC 2138] in which reference of Morey (supra) has been nade whil e judging

the constitutionality of Special Bearer Bonds (lmunities and Exenptions)

Ordi nance, this Court rejected the argunent that the said ordinance is

i moral stating:
"It was then contended that the Act is unconstitutional as it
of fends against norality by according to di shonest assessee who
have evaded paynment of tax, immunities and exenptions which are
deni ed to honest tax-payers. Those who have broken the | aw and
deprived the State of its legitimte dues fare given benefits and
concessions placing themat an advantage over those who have
observed the | aw and paid the taxes due fromthem and this,
according- to the petitioners, is clearly i moral and unwarranted
by the Constitution. W do not think this contention can be
sustained. It is necessary to renenber that we are concerned here
only with the constitutional validity of the Act and not with its
norality."

It is, however, well-settled that although both the Union and the

State derive their power fromthe same Constitution, the States would not
have any | egal right as against the overriding powers of the Union, because
of a general theory of paranpuntcy or superiority of the Union. The Union
can cl ai moverriding powers or superior powers over the State in certain
situation because the Constitution itself provides therefore. (See State of
West Bengal v. Union of India, , Autonpbile Transport v. State of

Raj ast han, and Ref. Under Article 143, 1.T.C Ltd. v. Agricultural Produce
Market Committee and O's.

The i nportance of the provisions-of Article 249 to 253 has been

hi ghl i ght ed herei nbefore. The Court is required to interpret the
Constitution which is an organi c ongoi ng docurent. For the said purpose, we
are not only required to take into consideration the experience we had had
keeping in view the socialistic pattern of the society but having regard to
the new vi stas opened by reason of gl obalisation. (See for exanple, Kapila
Hi ngorani v. State of Bihar, Islamc Acadeny of Edn. and Anr. v. State of
Kar nat aka and Ors. etc. [(2003) 6/SCC 325], Liverpool & London S.P. Assn.
Ltd. v. MV. Sea Success | and Anr. [2003 (10) SCALE 1] and State of Punjab
and Anr. v. Moddern Breweries and Anr. [2003 (10) SCALE 202])

ENTRI ES 52 AND 54 OF LI ST I:

It may be that the interpretation of the legisiative fields of the

State List and Union List, should be construed in deference to the extent
of declaration nade by the Parlianment in ternms of Entry 52 List I of the
Constitution of India. 274. It nay also be true that ordinarily the

decl aration contained in Section 2 of the Act in regard to thi's requirenent
as contenplated in Entries 52 and 54 of List | of the Seventh Schedul e of
the Constitution of India wiuld not affect the |egislative conpetence of
the State in relation to raw nateri al .

Al'though a liberal construction of a State Entry is desirable but at
the sane tine the Court should guard agai nst extendi ng the nmeaning of the
word beyond a reasonable limt.

In Kerala State electricity Board v. Indian Al um nium Co. [(1976 (1)

SCC 468], it was held that the entire field of "Electricity" as

contenpl ated under Entry 38 of List Ill is covered under Indian Electricity
Act, 1910 and Electricity (Supply) Act, 1948.

For the purpose of finding out the true nature and character of the
Act and the legislative entry whereunder it was enacted, the Statenent of
hj ects and Reasons and the purport and object thereof may be referred to.
For that purpose even debates in the Constituent Assenbly may be | ooked
i nto.
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I n Harakchand Ratanchand Banthia and Ors. v. Union of India and Os.

this Court gave a broad neaning to Entry 52 hol ding that even preparation

of gold ornaments would cone within the purview of Entry 52 stating:
"But this contention was not accepted. It was contended by M.
Daphtary that if the process of production was to constitute
"industry" a process of machinary or nechanical contrivance was
essential. But we see no reason why such a limtation should be
i mposed on the neaning of the word "industry" in the |egislative
l[ists. Simlarly it was argued by M. Pal khivala that the
manuf acture of gold ornaments was not an industry because it
requi red application of individual art and craftsnmanship and
aesthetic skill. But nere use of skill or art is not a decisive
factor and will not take the nanufacture of gold ornaments out of
the anbit of the relevant |egislative entries. "

In P. Kannadasan and Ors: v. State of T.N. and Ors. , B.P. Jeevan

Reddy, J. speaking for the Bench held:
"35. The fifth contention of the |earned counsel for the
appel | ants- petitioners is equally msconceived. Parlianment has
already denuded the State Legislatures of their power to |levy tax
on minerals inhering in them by making the declaration contained in
Section 2 of the MVRD Act. Shri Sanghi argued that the denudation
is not absolute but only to the extent provided in the MVRD Act.
Section 9, /| earned counsel submitted, is one of the facets of the
extent of denudation. Section 9, it is submitted, sets out the
rates of royalty levied and al'so states that such rates of royalty
can be revised only once in three years. If Section 9 is sought to
be amended, whether directly or indirectly, the | earned counse

says, a fresh declaration in terns of Entry 54 of List | is called
for. This contention assunes that notw thstanding the declaration
contained in Section 2 of the MVRD Act, the States still retain the

power to |levy taxes upon mnerals over and above those prescribed
by the MVRD Act and that a fresh- declaration is called for whenever
such subsisting power of the State is sought to be further
encroached upon. This supposition, however, flies in the face of
the decisions of this Court in India Cenent and Oissa Cenment [1991
Supp (1) SCC 430]. The said decisions are prem sed upon the
assunption that by virtue of the said declaration, the States are
totally denuded of the power to |evy any taxes on mnerals. It is
for this reason that the State enactnents were declared inconpetent
insofar as they purported to | evy taxes/cesses on mnerals. The
denudation of the State is not partial. It istotal. They cannot
| evy any tax or cess on mnerals so long as the declaration in
Section 2 stands. Once the denudation istotal, there is no
ccasion or necessity for any further declaration of denudation or
for that matter, for repeated decl arations of denudation. "
(Enphasi s suppl i ed)

We are not oblivious of the fact that the said decision has been

overrul ed by a three-Judge Bench in District Mning Oficer and O's. v.
Tata Iron and Steel Co. and Anr. on a different question as therein the
Court laid enphasis that Cess and O her Taxes on M nerals (Validation) Act,
1992 in so far as inposition and collection of cess on mnerals extracted
upto 4-4-1991 on which date the Suprenme Court delivered its judgnment in
Orissa Cenent case (supra) was valid as thereby the Parlianment by |ega
fiction injected | egislative conpetence unto the |aws enacted by the
Legislature. It was held that the Validation Act did not confer any right
to nake |l evy and collection of tax and m nerals which was collectable after
4-4-1991.

In Ch. Tika Ranmji and Os. v. The State of Utar Pradesh and Os.

(1956 SCR 393), the question which arose for consideration was as to

whet her there existed a repugnhancy between the U. P. Sugarcane (Regul ation

of Supply and Purchase) Act 1953 which was enacted in ternms of Entry 33 of
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List Il of the Seventh Schedul e of the Constitution and the notifications
i ssued thereunder vis-a-vis the Industries (Devel opnment and Regul ati on)
Act, 1951, the Court referred to Nicholas’s Australian Constitution, 2 Ed.
Page 303, in the following terms :

"(1) There may be inconsistency in the actual terns of the conpeting
statutes (R V. Brisbane Licensing Court, (1920 28 CLR 23).

(2) Though there may be no direct conflict, a State | aw nmay be inoperative
because the Commonweal th |aw, or the award of the Commonweal th Court, is

i ntended to be a conpl ete exhaustive code (C yde Engineering Co. Ltd. v.
Cowburn, (1926) 37 C.L.R 466).

(3) Even in the absence of intention, a conflict may arise when both State
and Commonweal th seek to exercise their powers over the same subject nmatter
(Victoria v. Commonweal th, (1937) 58 C.L.R 618; Wenn v. Attorney-Cenera
(Vict.), (1948) 77 C. L.R 84).

| saacs, J. In Cyde Engineering Conpany, Limted v. Cowburn |aid down one
test of inconsistency as conclusive : "If, however, a conmpetent |egislature
expressly or inplicitly evinces its Intention to cover the whole field,
that is a conclusive test of inconsistency where another Legislature
assunes to enter to any extent upon the sane field"."

Applying the said tests, the Court upheld the validity of the said Act

only on the ground that although raw material sought to be regul ated under
the State Act woul d be essential in the process of manufacture of
production of articles in the Schedul ed industries but would not be of the
sanme nature or description as the article or class of articles manufactured
or produced thereunder. It is in that context, this Court considered the
provi si ons, of Section 18-G of the 1951 ‘Act.

A distinction nmust be borne in mnd as regard "use of |and" and

"activities on land". Use of land as a '"fair’ or "market’ is permssible in
terns of Entry 26 of List Il. Inposition of tax, however, would be

i nperm ssible on "activity of land’ as it does not come within the purview
of any of the entries contained in List I|I.

Di fferent considerations may arise as regard interpretation of
different entries keeping in viewthe lists in which they bel ong. The Court
may have to look froma different ‘angle in a case where it relates to

interpretation of conflicting entries in List | vis-a-vis List Il; and List
Il vis-a-vis List Ill. In a case where both the State Act and the Centra
Act have been enacted in ternms of List Ill, the question of repugnancy as

envi saged under Article 254 would arise. In that type of cases, it is well-
settled that in absence of Presidential Assent, the Parlianentary Act woul d
prevail. (See Ch. Tika Ramji (supra) and MP.A 1. T. Pernmt Omers Assn. and
Anr. v. State of Madhya Pradesh [2003 (10) SCALE 380])

The question, however, mnust be considered froma different angle where

an entry in List Il is subject to entry in List |. The Court in such a
situation would conpare the provisions of the two Acts so as to find out as
to whether the entire field has been occupied by the Parlianentary Act or
not. The situation nmay, however, be different where there is no apparent
conflict between an entry in List Il and one in List |. As having conpared
the provisions of the two Acts, if it is possible to deternine that the
paraneters of the State Legislation and the Central Legislation are
distinct and different, a broader meaning to one Entry or the other may be
given having regard to the "pith and substance" doctrine.

What woul d be the effect of a State entry dealing with the subject

matter vis-a-vis Entry 52 of List | came up for consideration before a

Constitution Bench of this Court in ITC Ltd. v. Agricultural Produce Market

Conmittee and Ors. The majority applied Tika Ranji v. State of U P. both

having regard to the positive test and negative test evolved therein

Sabharwal , J. proceeded to uphold the narket fee |evied on tobacco on the

basis that Parliament was not conpetent to pass legislation in respect of

sal e of agricultural produce of tobacco covered by Entry 52 of the Union

Li st under which the Parliament can | egislative only in respect of the
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 5398e 74 of

123

i ndustries, nanely, "the process of manufacture or production". It was in
that premi se held that the activity regarding sale of raw tobacco as
provided in the Tobacco Board Act woul d not be regarded as "industry".

Ruma Pal, J. in her concurrent judgment observed
"To sumup: the word ’'Industry’ for the purposes of Entry 52 of
List | has been firmy confined by Tika Ranji to the process of
manuf acture or production only. Subsequent decisions including
those of other Constitution Benches have re-affirned that Tika
Ranji case authoritatively defined the word ’industry’ - to nean
the process of manufacture or production and that it does not
include the raw materials used in the industry or the distribution
of the products of the industry. Gven the constitutiona
framewor k, and the weight of judicial authority it is not possible
to accept an argunent canvassing a w der neaning of the word
"industry’ . Whatever the word nmay nean in any other context, it
must be understood in the Constitutional context as neaning
"manufacture or production’."

Pattnai k, J., however, for hinself and Bharucha, J. (as the |earned

Chi ef Justices then were) observed:
“I'n view of the aforesaid rules of interpretation as well as the
Constitution Bench decision referred to above, it is difficult for
us to accept the contention of M. Dw vedi that the word "industry”
in Entry 52 of 'List | should be given a restricted nmeaning, so as
to exclude fromits purview the subject of |egislation comng
within entry 27 or Entry 14 of List M. Bearing in mnd the
constitutional scheme of supremacy of Parlianent, the normal rule
of interpretation of an Entry in any of the lists in the Seventh
Schedul e of the Constitution, the object of taking over the contro
of the tobacco industry by the Parlianment; on naking a declaration
as required under Entry 52 of List- |-and on exam ning the
di fferent provisions of the Tobacco Board Act, we see no
justification for giving a restricted meaning to the expression
"industry’ in Entry 52 of List I, nor do we find any justification
in the contention of the counsel appearing for the States and al so
di fferent Market Comittees that the provisions contained in
Tobacco Board Act dealing with the growi ng of tobacco as well as
maki ng provisions for sale and purchase of tobacco, nust be held to
be beyond the | egislative conpetence of Parlianment, as it does not
cone within the so-called narrow neani ng of the expression
"industry" on the ground that otherwise it woul d denude the State
Legi slature of its power to nake | aw dealing with markets under
Entry 28, dealing with agriculture under Entry 14 and dealing with
goods under Entry 27 of List Il. Such an-approach of interpretation
in our considered opinion would be against the very schene of the
constitution and supremacy of Parlianment and such an approach
towards interpreting the power sharing devices in relation to
entries in List | and List Il would be against the thrust towards
centralisation. In our considered opinion, therefore, the word
"industry’ in Entry 52 of List | should not-be given any restricted
nmeani ng and should be interpreted in a nanner so as to enable the
Parliament to make law in relation to the subject mater which is
decl ared and whose control has been taken over to bring withinits
sweep any ancillary matter, which can be said to be reasonably
i ncluded within the power and which nay be incidental to the
subj ect of legislation, so that Parliament woul d be able to make an
effective law. So constructed and on exam ning di fferent provisions
of the Tobacco Board Act, we do not find any |lack of |egislative
conpetence with Parliament so as to enact any of the provisions
contained in the said Act, the Act in question having been enacted
by Parliament on a declaration being made of taking over of the
control of the Tobacco industry by the Union and the Act being
I ntended for the devel opnment of the said Industry. 289. Even the
majority opinion in I.T.C Ltd. (supra) would not cone on the way
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of giving a broad interpretation of "tea’ or 'mneral’

In State of U P. and Ors. v. Vam Oganic Chemicals Ltd. and Os. a

Di vi sion Bench of this Court held that having regard to the declaration
made in Section 2 of the 1951 Act the whole field of industrial alcohol and
its products being covered, the State Legislatures are constitutionally

i ncompetent to levy tax. (See also State of Bihar and Ors. v. Industria
Corporation Pvt. Ltd. and Os., 2003 (9) SCALE 169)

Tea Act, 1953, however, stands absolutely on a different footing vis-

a-vis Tobacco Act. Duties and functions of Tea Board is of w der anplitude
than Tobacco Board. Its control covers -from selection of seeds - to
cultivation - to production - to green tea | eaves - the processing of tea -
to marketing both donestic and international. No legislative field has been
| eft untouched which can be entrenched upon by the State Legislature. It is
in the aforenmenti oned backdrop the right of the State in terns of Entry 49
List Il must be held to have been denuded.

Section 25 of the Act provides for inposition of cess on production of

tea. Production has a direct nexus with the activities of the Tea Board as
enuner at ed under the Tea Act. Inposition of |evy of cess on production of
tea in terms of Section 25 of the Act is over and above the power to inpose
exci se duty under the Central Excise and Salt Act, 1944. Thus, to inpose
cess on production of tea is the field occupied by the Parlianent. W have
no manner of doubt 'that Section 25 has been enacted specifically for the
purpose of controlling the price of "tea’ both for the purpose of its
consunption within and outside the country. The State, therefore, must be
held to be denuded of its power to inpose any tax on production of tea.

It is furthernore well-settled that for the purpose of determi ning the
extent of the field occupied by a Parlianmentary legislation, it is not
necessary to find out as to whether any rule has been franed in terns of
the provisions of the Act or not. [See Bharat Coking Coal Ltd. (supra)

I ndi an Al um ni um Conpany (supra).

The Parliament in enacting Tea Act has exercised its superior power in

the matter in terms of Article 253 of the Constitution of India. Such
superior power in certain situation can also be exercised in terns of Entry
33, List Ill as also overriding powers of the Parli‘anment during Nationa
emer gency including those under Articles 249, 250, 251 and 252 of the
Constitution of India. (See |I.T.C Ltd. (supra)

Once it is held that the Parliament has exercised its superior power
which is conferred on it in terms of Article 248 of the Constitution of
I ndia, the question of levy of any tax on the product would not arise.

It is not a case where tax is inposed by the State in exercise of its
power which has no direct nexus with Entry 52 of List I.

It is furthernore trite that the purport and object of the Act nust be
taken into consideration while construing conpeting entries.

It istrite that a broad neaning to a word may be given having regard
to the purport and object of the Statute.

In Anrendra Pratap Singh v. Tej Bahadur Prajapati and O's. , Lahoti,
J. speaking for a Division Bench assigned an extended neani ng of the
expression "transfer of imrovable property".

In State of A.P. etc. v. National Thermal Power Corporation Ltd. and

Os. etc., Lahoti, J. speaking for the Constitution Bench has al so given an

ext ended neani ng of the word "sale" by holding that the sane woul d nean

"use or consunption". It was held

“...In CP. Motor. Spirit Act, Re (Central Provinces and Berar Sal es of

Motor Spirit and Lubricants Taxation Act, 1938, Re, AIR 1939 FC 1) it was

held that two entries in the lists may overlap and sometines may al so
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appear to be in direct conflict with each other. It is then the duty of
this Court to reconcile the entries and bring about harnony between t hem
The court should strive at searching for reasonable and practica
construction to seek reconciliation and give effect to all of them If
reconciliation proves inpossible, the overriding power of the Union
Legi sl ature operates and prevails."

Even no extended nmeaning is given to the word "tea" both for the

purpose of Tea Act and the inpugned Acts, as green tea | eaves would
adnmittedly come within the purview thereof, having regard to the object and
purport the Tea Act seeks to achieve, in ny opinion, no tax can be inposed
t her eupon.

Keeping in view the constitutional schene, the Entries 52 and 54 nust
be given liberal nmeaning vis-a-vis Entries 49 and 50 of List Il having
regard to inmportance of coal and tea which have an i nmedi ate and direct
bearing on the econom c devel opnent of the country.

What is required tobe kept in-mnd in a situation of this nature is

the object underlying the provisions of the 1953 Act and 1957 Act. Once it
is found that the object of the 1957 Act is to denude the State from
enacting a statute and it will have a direct inpact on regul ation of mnes
and mneral s devel opnent as al so control of Tea industry, the Central Acts
woul d be construed liberally vis-a-vis the State Acts.

The di scussions on the subject nust revol ve round keepi ng the
af orementi oned factor in mnd.

The inportance as regard fixation of price of coal and tea has a

direct bearing with the regul ation of m nes and mnerals devel opnent as

al so the Tea Industry. The Central Governnent has al so reduced the custom
duty on coal taking into the aforenenti oned consideration in view as would
appear froma notification issued by the Central Governnment on 8.1.2004
under the provisions of the Custons Act.

The inportance of fixation of value of coal will also be noticed from

the Statenment of (bjects and Reasons of the 1957 Act as the State even did
not intend to increase the rate of royalty, which would have an adverse

ef fect on production of coal. The inpact of value of coal by reason of

i mposition of royalties and taxes had, therefore, all along been kept in
m nd by the Parlianent.

If arestricted neaning is given to Entries 52, 54 and 97 of List |

and a broad neaning is given to Entries 5, 23, 24, 49 and 50 of List Il of
the Seventh Schedul e of the Constitution of-India, the sane may result in
i ncongruity inasmuch as thereby the goal and object of the Constitution
makers woul d not be achieved. By enacting the 1953 Act and the 1357 Act,
the Parlianment intended that nothing should come in the way of m nera
devel opnent or tea industry. The Courts while interpreting the statutes
shoul d avoi d such construction whereby the State Legislature would be
encroachi ng upon the areas covered by the Parlianmentary Act indirectly

whi ch they could not do directly.

It nust also be borne in mnd that Entries 54 and 52 of List- 1 stand

on different footings. In ternms of Entry 54 List I, if a declaration is
nmade by the Parlianent to regulate mnes and minerals devel opnent the power
of the State Legislature to nake any legislation in relation thereto is
denuded whereas in terns of Entry 52 List | of Seventh Schedul e the
Parliament by |aw declares the control of industries to be expedient in
public interest. The power to nmake law by the State Legislature in respect
of such industries, thus, upon such declaration shall stand denuded.
Cultivation of tea would al so come within the purview of tea industry
havi ng regard to the provisions of the Tea Act is beyond any cavil.
Interpretation of General Entry vis-a-vis Tax Entries :
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Principles of interpretation on the conflicting entries cannot be

placed in a strait jacket formula. Rule of interpretation will vary,
dependi ng upon the subject matter of legislation. A view that power of
taxation may not be found in a general entry would be too sinplistic to
bear the test of constitutional interpretation. Regulating statute may
contain taxing provisions. A statute, yet again, may contain both genera
provi sions as al so the taxing ones.

The deci sions of the Privy Council in Gov.-Gen. in Council v. Madras

[ 1945 FCR 179] on the question of interpretation as regard conflicting
legislative entries in general and tax entries in particular may not be
apposite in the instant case inasnuch herein we are concerned with only one
guestion, nanely, whether the field of taxation of mnes and m nerals which
are extracted and ceases to be a part of the surface is wholly covered or
not. One of the principles for reconciling conflicting tax entries is to
ascertain as to whether a person, thing or activity is the subject natter
of tax and the anmount of the tax to be |evied. The question which has to be
answered on the basis of the aforementioned principle is, is it a tax on
land or tax on mneral. If having regard to the nature of tax and keeping
in viewthe history of the legislation to the effect that the State of West
Bengal has all al ong been trying to inpose tax on ninerals as opposed to
tax on land, is taken into consideration, it will be noticed that
endeavours have been made to continue to inmpose 'cess’ on mneral and
mneral rights in the garb of 'land tax’.

The decisions of this Court as referred to hereinbefore including

I ndia Cement (supra) nust be judged fromthis angle and not in vacuum It
may be true that taxation is regarded as a distinct nmatter and has
separately set out inList |I or List Il of the Seventh Schedul e of the
Constitution of India but the what should beborne in mnd is that the sane
by itself is not determinative of the nature of the statute. There are
statutes and statutes; one statute may cover general entry as also a
taxation entry whereas another may be enacted only in ternms of the genera
entry and third in terns of a tax entry.

In MP. Sundararamaier & Co. v. State of Andhra Pradesh and Anr. [ 1958
SCR 1422], this Court was concerned with the validity of inmposition of tax
on inter-State sales under the Madras Ceneral Sales Tax Act and was not
dealing with a natter of this nature.

The fact that under the constitutional schene taxation is regarded as

a distinct matter and is separately set out is not decisive for the purpose
of determining the validity thereof. There exist a |arge nunber of statues

and indeed the constitutional schene permits inposition of tax to regul ate

a particular trade.

The observation in Synthetics & Chemicals v. State of U P. [(1991) SCC
109] that the tax may not be |evied under a general entry although may be
correct but the same would not nean that a regulatory fee whichis in the
nature of a tax cannot al so be inposed. No hard and fast rule can
therefore, be laid down and each case has to be considered on its own
nerit.

Can it, therefore, be said that a regulating statute being a genera
statute, no tax thereunder could be inposed. It. nmay not be necessary for
us to delve deep into the natter as to whet her power of regulation and
control is separate and distinct fromthe power of taxation. Cenerally
speaking, it may be true that power to regulate would not carry with it the
power to inpose tax but the same does not have an universal application
The question which would arise for consideration is whether constitutiona
schene expressly permts such a |l egislation but the question which should
be posed is as to whether the constitutional schene prohibits enactnent of
such a statute. Such prohibition does not exist and in that view of the
matter, it is permissible for the Parlianment to enact a statute both in
terns of a general entry as also a taxing entry. No decision has been
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brought to our notice to suggest that the sane is inmpermssible in our
constitutional schene.

As regard Entry 97 of List |, this Court in Union of India v. Shri

Har bhaj an Si ngh Dhillon hel d:
"47. The | ast sentence applied much nore to the Constitution of a
sovereign denocratic republic. It is true that there are sone
l[imtations in Part |1l of the Constitution on the Legislatures in
India but they are of a different character. They have nothing to
do with legislative conpetence. If this is the true scope of
resi duary powers of Parlianent, then we are unable to see why we
shoul d not, when dealing with a Central Act, enquire whether it is
| egislation in respect of any matter in List Il for this is the
only field regarding which there is a prohibition against
Parliament. If a Central Act does not enter or invade these
prohibited fields there is no point in trying to decide as to
under which entry or entries of List | or List Ill a Central Act,
would rightly fit in."

(See also Satpal & Co. (1979) 3 SCR 1031)

The Parlianment can inpose exci se duty on coal in terms of Entry 86 of

List 1. Aregulatory fee which would also be in the nature of tax can al so

be i mposed under Entry 54 read with Entry 97. There is no linmtation on the
power of the Parliament to make an Act under several entries, one of which

may be a tax entry.

This Court nust also not forget that there exists a difference in
interpretati on between an entry relating to fee and entry relating to tax.
Once it is held that the mattersin the State List is to the extent of

decl arati on stand substracted fromthe scopeand anmbit of Entry 23 of the
State List, even no fee can be levied which will cone in the way of Centra
CGovernment’s power of regulation of mnes.

Assumi ng royalty, deed rent and surface rent would not come within the
purvi ew of definition of tax, this Court is nerely required to consider as
to whether such a power exists in the Parliament or hot.

The validity of the Mnes and M nerals (Regul ations and Devel opnent)

Act is not in question. Section 25 of the 1957 Act in‘'no uncertain terns
states that any rent, royalty, tax, fee or other inpost under the said Act
or the rules nmade thereunder can be recovered as arrears of |and revenue.

The very fact that the expression "tax, fee or other sumdue to the
CGovernment’ which could be inposed under the Act and the recovery thereof
is the subject matter of Section 25 of the Act, this Court, as noticed
herei nbefore, in a |l arge nunber of decisions held that such a power to

i mpose tax exists under the Act. Question of recovery of tax would arise
only when it is inposed under the Act or the rules franed thereunder

Section 25 of the MM R D. Act, 1957 by necessary inplication refers

to the taxing power of the Parlianment. Inposition of taxes on mnerals
rights would affect the devel opnent of mines and minerals. The Parlianment’s
authority to regulate and control mineral devel opment would be seriously
impaired and affected if it is held that the matter relating to inposition
of tax on mineral is also vested in the State. The vires of Sections 9 and
9A of the 1957 Act has not been questioned. In fact, they have been held to
be intra-vires in State of MP. v. Mbhalaxnm Fabric MIls Ltd. Saurashtra
Cenment and Chemical Industries Ltd. v. Union of India [(2001) 1 SCC 91] and
South Eastern Coal fields Ltd. (supra). Unless power to |evy conpul sory
impost is held to be ultra vires the Constitution, it cannot be held that
the Parliament has encroached upon the States’ power of taxation

Furthernore, Entry 36 of List | of the Government of India Act, 1935

was the correspondi ng provision of Entry 54 of List | of the Constitution

Simlarly, Entries 23 and 44 were the correspondi ng provisions in the List
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Il in the Governnent of India Act containing identical provisions as in
Entries 23 and 50 of List Il of the Constitution. Mnes and M nerals
(Regul ati on and Devel opnent) Act, 1948 was enacted which was referable to
Entry 36 of List | of the 1935 Act. The said 1948 Act inter alia contains
provisions for levy of taxes. [See Section 6(2) of the 1948 Act]

The history of |egislation as regard regul ati on of nine and

devel opnent of nineral is a pointer to the fact that Section 6(2) of the
1948 Act not only provided for prohibition of the mining, quarrying or

di ggi ng or the excavating or collecting of mnerals fromany mne or in any
area, but also provided for inmposition of tax.

Nobody says that by reason of rule nmaking power, a tax can be |evied

under Section 13(2)(i) but what has been held by this Court is that the
field of inmposition of tax, fee or any other sum has been conferred on the
Par | i ament under the M nes-and M neral (Regul ation and Devel oprment) Act
itself by necessary inplication or otherwi se as otherw se there woul d not
have been any reason for the Parlianment to say that such tax, fee or any

ot her sum'due to the Governnment ' under this Act’ neaning thereby 1957 Act’
or the rules framed thereunder woul d be recoverable.

It may al so be true that by reason of rule maki ng power as contai ned

in Section 13(2) and Section 15(1A) the Parliament has not del egated the
power to inpose tax upon-the Central Government or the State CGovernment, as
the case may be. This m ght have been done considering the fact that the
Parliament woul d make use of it, as and when occasion arises therefore, the
Parliament by enacting Sections 25 both-in the 1957 Act and the 1953 Act
reserved the authority unto itself toinpose any other tax falling in List
|. The Parlianent may al so i npose a tax which otherwi se would not fall in
any one of the taxing entries but may fall under the residuary entry being
Entry 97. Only because in Section 13(2) or Section 15(1A) of the Act power
to i nmpose tax has not been del egated, the same would not nean that the
field in relation thereto is not covered as the said expression
specifically finds place in Section 25 of the Act.

The expressions 'under this Act or the rules nmade thereunder’ are
significant.

In H ngir Ranpur Coal Co. Ltd. v. The State of Orissa'and Ors. and
State of Orissa v. MA. Tulloch, the interpretation of Section 25 under Act
No. 67 of 1957 Act did not fall for consideration

Recovery of tax is an incident of inmposition of tax. Tax has three
elements (i) taxing event; (ii) assessnent; and (iii) recovery.

Recovery of a tax is a part of the taxing statute. The provision of
anot her Parliamentary Act cannot be resorted to for realisation of tax
i nposed by the State or vice versa

The power to inpose tax, therefore, cannot be traced to Section 13
al one but nust also be traced to Section 25. If that viewis taken, it
woul d not be necessary to apply the principle of ejusdem generis for the
pur pose of interpretation of Section 2((1) and 13(2)(i) of the Act, Those
taxes, fees and charges which would come in the way of regulation of mne
and m neral devel opment should be held to have been forbidden. So read
Sections 13(2) and 25 can be given an appropriate nmeaning. It wll,
therefore, not be correct to say that Section 25 can be construed to be
containing only a recovery provision. The question, it will bear repetition
to state, would be not that as to whether any tax, fee or any other charges
of whatever nature have been | evied under the 1957 Act but the question
woul d be whether the field in respect thereof is covered or not. In that
view of the matter, the question of inference as regard the power to tax by
necessary inplication or otherwi se would not arise. For the aforenentioned
pur pose what would be required to be considered is to read Sections 13, 18
and 25 together harnoniously.
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It may be true that in Section 25 the Parliament has not explicitly

stated as to tax would be due to whom but that would not nean the
provision is vague. That would sinply mean that whosoever would be entitled
to the inpost can take recourse thereto. Under the 1957 Act, it is the
State Governnents who are the beneficiaries but that is of not nuch
consequence.

M A. Tulloch (supra) must be read in the aforenmenti oned context and so
read the logical corollary would be that the field for levy of tax, fee or
ot her charges nmust be held to have been covered under the 1957 Act. Entry
97, List | of the Seventh Schedul e of the Constitution of India

i ndi sputably should be taken recourse to as a last resort but once it is
held that the Parlianent has expressed its intention to cover the field of
taxation al so under the 1957 Act, source of such power nust be traced to
the appropriate entries in-List |I including Entry 97, whence if no other
source i s traceabl e.

The matter may be considered fromanother angle. The States on their

own showing are entitled to levy, tax upon exercising the power which are
said to be in terns of Entries 49 and 50 of List Il and in that view of the
matter Section 25 of the Act can be taken recourse to for the purpose of
recovery of tax inmposed in ternms of the statute enacted by the State. To
put it differently, the provisions of the Central Act which is said to be
neant for recovery of the tax, fee and other charges inposed in terns of
provi sions thereof or the rul es nmade thereunder cannot be resorted for
recovery of any tax made by the State in terns of its taxing power under
any of the entries contained in List I'l of the Seventh Schedul e of the
constitution of India. Section 25 of the 1957 Act could have been taken
recourse to for the purpose of recovery of dues to the State provided the
State Act was Inter |linked with the Parlianmentary Act or the sane was
otherwi se pernmissible in terns of the constitutional schene.

It is nowa well settled principleof |law that words in a statute

shoul d be so construed so as not-to be considered as surpl ages or

super fluous. Each would, as is well-known nust be given its proper neaning.
If the aforenentioned principle of interpretation of statute is applied, it
must be held that the Parlianent made its intention clear so.as to cover
the entire field including the field of taxation; as otherw se there is
absol utely no reason as to why consciously the words 'tax, fee or any other
charges’ have been used in Section 25 of the Act.

The decision in Union of India v. Shri Harbhajan Singh Dhillon is also
relevant in this context. In the said decision this Court was concerned
with the provision of Section 24 of the Finance Act, 1969 whereby the
definition "net-wealth” in the Walth Tax Act was anended incl uding the
agricultural land in assets for the purpose of calculating tax on/'the
capital value of the net wealth. The Hi gh Court held the said provision as
unconstitutional

The majority speaking, through Sikri, CJ, gave effect to Article 248

of the Constitution of India stating :
"We nust al so nention that no material has been placed before us to
show that it was ever in the mnd of anybody, who had to deal wth
the nmaking of the Constitution, that it was the intention to
prohibit all the Legislatures in this country fromlegislating on a
particular topic."

In the said decision, therefore, it was held that the Parlianent in

certain situation has the | egislative conpetence to inpose tax touching

agricultural activities although "agriculture’ comes within the |egislative

donmain of the State |egislature. Such a finding was arrived at having

regard to the fact that the Parlianment was aware that specific provision

may not be found in the three Lists for the purpose of inposition of al

types of taxes and in that situation Entry 97 of List | could be taken
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recourse to.

But the question as to why the Parliament did not confer any power to

tax the capital value of |and as an asset either on the Central Governnent
or the State Government does not fall for our consideration in this case.

If an occasion arises, such a question has to be considered on its own
nmerits, but the fact remains that so far as mnes and nminerals are
concerned, levy of tax thereupon in any manner whatsoever is not within the
power of the State. The State cannot assune such power indirectly by
seeking to inpose tax on land which it cannot do directly. So far as 'tea

i s concerned, power to imnmpose excess duty on 'tea’ is expressly conferred
on the Central Government in ternms of Section 25 of the Tea Act.

The deci sion in Harbhajan Singh Dhillon (supra) was followed in Union
of India and Anr. v. Delhi Hugh Court Bar Assn. and Os..

The decision in H s Holiness Kesavananda Bharati Sripadagal bvaru etc.
v. State of Kerala and Anr. cannot be read to nmean that Entry 97 is non est
in the eye of 1aw

It will bear repetition to'state that it is not a case where we are
concerned with the validity of the tax inposed by the Parliament but we are
only concerned with the interpretation of a statute in terms of the
constitutional scheme of distribution of |egislative fields for the purpose
of ascertaining as/'to whether the entire field is covered by the parlianent
Act or not.

Once it is held that ‘the entire field of mines and mnerals as also on
tea including the power to inpose any tax as covered by the 1953 and 1957
Act, the impugned tax by way of levy of cess-on coal and tea nust be held
to be ultra vires.

The question as to, whether the power to i npose tax must be express or

not is of no monent inasnuch it does not-arise for our consideration. Levy
of excise duty on mnerals is permssible in terms of Entry 86 of List I,
so is power to inpose inconme tax on-profits and gains from busi ness of

m ning. The question as to whether the power to tax nust be express or not
coul d have been gone into; had the vires of taxing 'statute fallen for our
consi deration and not otherw se.

The doctrine of enforcement of police power is not applicable in

India. Power to regulate the trade and for the said purpose inposition of
tax is well-known in India. Mnes and Mnerals (Regulation and Devel opnent)
Act is also a regulatory statute.

In the State of Punjab and Anr. v. Devans Mddern Brewaries Ltd, and

Anr. [2003 (10) SCALE 202], mmjority of three Judges of a Constitution

Bench of this Court upheld the levy of inmport tax on |iquor which

apparently was nade by the State in terns of Entry 51, List Il of the

Seventh Schedul e of the Constitution of India as a valid piece of

legislation as if the sane was enacted in exercise of the State’s

regul atory power under Entry 8. In that case, taxing statute has been

uphel d havi ng been i nposed by way of regul atory measure stating
"The Hi gh Court of Punjab proceeded to decide the case on a tota
wrong assunption that the inport fee levied is in the nature of
duty which cannot be inposed under the Excise Act, 1984 when, in
fact, the inport fee levied is the price for parting with the
privilege given to the licensee to inport beer into the State and,
therefore, the same is within the conpetence of the State to inpose
inmport fee. | amof the view that the |licensee besides the paynent
of duty etc. is to conply with such conditions as the State
CGovernment may i npose while formul ating the excise policy for the
concerned year. The State, in ny view, is conpetent and entitled to
i mpose excise duty or countervailing duty. Besides there is no bar
on the State to charge any other fees on account of consideration
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for the privilege provided to the licensee to trade in |iquor which
privilege he did not otherwi se have. Therefore, the licensee is
liable to conply with the other conditions inposed by the State
CGovernment fromtime to time. As held in nmany cases referred to
supra the levy in dispute under challenge is an inport levy..."

I mposition of tax by way of regulatory neasures, therefore, is
perm ssi ble while enacting a regulatory statute.

Regul atory licence fee al so has been held to be tax. The decision of a
Seven-Judge Bench of this Court in Synthetics and Chemicals Ltd. and Os.
v. State of U P. and Os. is also an authority for the proposition that
such regul atory nmeasures by inmposing tax is permssible inlaw It is also
for that purpose reference to Entry 97 of List | of the Seventh Schedul e of
the Constitution of India assunmes rel evance.

In these matters, this Court is not concerned with an inposition of

tax as a result whereof the trade or comerce in the comodity in question
is affected. In this case, the court is concerned with interpretation of

st at ut es wher eby the power of taxation on fixation of price thereof is
vested in the Central Government under the Parlianentary Act, viz. the 1957
Act and the Tea Act, 1953; and in that view of the matter the contention
that the State has a plenary power of taxation |oses significance. Brother
Lahoti, J. has referred from Cool ey on Constitutional Law and G P. Singh's
Principles of Statutory Interpretation so as to enphasi ze the necessity of
strict interpretation of a taxing statute. Once a strict construction of a
taxing statute is applied it is possible to hold that the exercise of the
State's jurisdiction'is really an act of fraud on the constitution inasmuch
while inposing tax onland it seeks to levy tax on mines and mnerals or
tea in relation whereto it has even no regul atory power.

Furthernore, we have noticed herei nbefore that the cess inposed by the
State of West Bengal is not reasonable as the same will have a great
repercussi on on the activities on coal bearing |and.

It may not be proper for the Court to venture into an enquiry as to

whet her the inpugned tax woul d hanper mineral devel opnent or not but once
it is found that it tinkers with the subject, having regard to the
constitutional schenme the State would be denuded of its power. |f despite
the sane, a State chooses to exercise such power, its action'wll be
fraudul ent and cannot be supported for any purpose whatsoever, even if
thereby a reasonable tax or fee has been levied.

Wth utnost respect, | may observe that this Court may be setting a

wrong precedent to ignore |arger Bench decisions of thi's Court relying on
or on the basis of the conments made by an author, however, eminent he may
be, as judicial discipline mandates that we foll ow binding precedents. An
author is entitled to criticize a judgnent but such criticismcannot be the
basis for ignoring binding decisions of |arger benches.

The principles of reading a judgnent is well-known. Wat is binding in
terms of Article 141 of the Constitution of India is the ratio of the
judgnent. The ratio decidendi of a judgnent is the reason assigned in
support of the conclusion. If the reasons contained in a judgnent do not
appeal to a subsequent Bench, the nmatter nay be referred to a larger Bench
but so long the sane is not done, the ratio can neither be watered down nor
brushed aside. India Cenent (supra), Oissa Cenent (supra) and others

j udgrment s of Coordinate Benches are binding on us. Correctness or otherw se
of the said judgnments has not been questioned. It would, therefore, not be
proper for this Court to read something in the judgnment which does not
appear therefromor to exclude from our consideration reasonings on the
basi s whereof, the conclusions of the judgnent had been reached.

If inmposition of a regulatory fee is permissible on mineral or tea
then the power therefore nust be held to be in the Central Governnent .
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having regard to the 1957 Act and the 1953 Act. If the subject matter of
tax is land, the power is with the State Governnent unless its power is
denuded or otherwise limted. However, anything which entranches upon the
field of Regulation of Mnes and M nerals Devel opnent or industria
activities whether by reason of levy of any tax or inpost, would
necessarily be forbidden

ENTRY 49 LIST Il - Interpretation of:
Genera
Entry 49 of List Il confers |egislative conpetence upon the State to

i mpose tax on 'Land’ and 'Building’ . Coal bearing | and or mneral bearing

| and for the purpose of Entry 49, however, may not be equated with the | and
as ordinarily understood. Land in its ordinary nmeaning may be an
agricultural land or a non-agricultural land. It nay also be a minera
bearing [and. M neral bearing |ands, however, are governed by the

provi sions of the 1957 Act and the rules franed thereunder, so far as the
sane is covered by the declaration contained in the statute. In terns of
the provisions of the said Act, cess, dead rent, as well as surface rent
are payable. Tea Industry is governed by 1953 Act.

The effect of the Union Legislation vis-a-vis the State Legislation on

the sanme subject recently came up for considerati on before a Bench of this
Court. Despite holding that the State has the power to | evy market fee,
this Court observed that 'seeds’ which would otherw se come within the
purvi ew of the definition of 'wheat’ woul d not be subject to such |evy
having regard to the provisions of Parliamentary Act known as the Seeds Act
1966. (See Krishi U padan Mandi Sanmiti and Ors. v. Pilibhit Pantnagar Beej
Ltd. and Anr. [2003 (10) SCALE 432]) Wen, thus, the field is covered by
Parlianmentary Legislations, an effort has tobe nade that a conflict with a
State Legislation is avoided.

ENTRY 49, LIST Il VIS-A-VIS 1957 ACT:

In assessing the field covered by an Act of Parlianent, one has to be

gui ded not nerely by the actual provisions of the Act or the Rules nade
thereunder, but should also take into account matters and aspects which can
be legitimately brought within the scope of the statute.

In this case, we are concerned with the Interpretation of two entries

in List I and List Il of the Seventh Schedul e of the Constitution of India.
The | egislative conpetence in terns of Entry 49 List Il is to be considered
inthe light of Entry 54 List |I. In a case of this nature, the court cannot
rai se a presunption of constitutionality of the State Act as the ultimte
answer to the question will have to be ascertained as to which extent the
field is covered. If the tax on nmines and mnerals is a subject matter
which is covered under the 1957 Act, the power of the State nust be held to
be denuded.

Entry 49 of List Il, however, should be read in such a nanner so that

the surface | and nust have a direct nexus with the‘sub-soil right which-is
an inchoate right. Indisputably, sub-soil right would include mnera
right. Mning | ease for winning of coal may be granted for huge area but
dependi ng on the nature of mning activities to be carried on, necessarily
the mining | essee would not require the entire surf ape thereof ‘except
where mineral is being extracted by adopting quarrying nethod.

A mineral can be extracted from beneath a town, village, nationa

hi ghway, railway track etc., in any nmanner, w thout disturbing the surface

itself, subject of course upon carrying out the activities in such a

scientific manner so that proper and adequate support to the surface is

provided. Mneral right may extend to nore than one town or village. Thus,

there can be separate owners for the surface and the underground. The right

of the owner of the surface would necessarily cast a statutory or a

contractual liability upon the mning | essee to provide the requisite
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support to the surface so as not to cause subsidence thereof.

If a wide definition of coal bearing land is given so as to hold that

the State is entitled to levy tax on extracted m neral which is severed
fromland, the same would |l ead to an incongruous result as thereby val ue of
part of the land itself would be a subject matter of measure of tax

al t hough they do not remain 'land’ as such. In any event, coal severed from
| and cannot be said to be yield on coal bearing land so as to hold that the
val ue thereof can be determ ned only for the purpose of neasure of tax vis-
a-vis the nature and character thereof.

A tax on |l and can be inmposed so long a | and exists. \Where, however,
for the purpose of extraction of a mneral, the | and was dug and the
restoration was sought to be made by inposition of a tax by reason of Bihar
Forest Restoration and Inproverment of Degraded Forest Land Taxation Act,
1992, this Court in State of Bihar and Ors. v. Indian Al um ni um Conpany and
O's. distinguishing Goodricke Group Ltd. (supra) and followi ng State of
Orissa v. Mhanadi Coal fields Ltd. [1995 Supp 2 SCC 636], Oissa Cenent
(supra), I'ndia Cenent (supra) and other cases observed:
"14...While upholding the validity of the Act this Court held that
Entry 49 of List LI' of the Seventh Schedul e contenplates the |evy
of tax on lands and buildings or both as units. Tax on | ands and
buil dings is directly inposed on |ands and buil dings and bears a
definite relationto it...."
15...Therefore, in order that a tax can be |levied under Entry 49 of
List Il it is essential that 'land as a unit nust exi st on which
the tax is| inposed..."
16. .. Therefore, in pith and substance it is a tax on activity on
| and and not on land...... itsel f.
(Enphasi s suppl i ed)

It was further held:
"17. M. Sibal placed strong reliance on the decision in the case
of Goodricke Group Ltd. v. Stateof W B. [1995 Supp (1) SCC 707]
in support of his contention that the levy was on land itself and
that the Act would be covered by Entry 49. CGoodricke case is
clearly distinguishable. There education cess and rural enploynent
cess were levied on certain lands and buildings in the State of
West Bengal . The estates were carved out ‘as a separate category and
a different rate was prescribed therefore. The cess on tea estates
was cal cul ated on the basis of yield of tea whereas cess on other
| ands was determ ned having regard to the devel opnent val ue of the
sane. It was held that the tax was upon | and though the cess was
qguantified on the basis of produce of the tea estate. In the
present case, however, we do not find that thetax is onland. In
fact what is sought to be taxed is in the absence of |and.

It was opined:
"18. One of the facets of tax being levied onland is that the
primary responsibility of the paynent of tax is on the owner of 't he
land. In the instant case the levy is not on the general ownership
of the land but is on the person who uses it ‘and who may or may not
be the owner. The primary liability is on the use by the occupier
and if the occupier and the owner are two different persons the
liability would be that of the occupier alone and not of the
owner."

It was further held:

"20. Fromthe aforesaid discussion it is obvious that the present

tax is one on the excavation and use of forest |and and not on the
forest |land as such. Taxing of the undertaking of a non-forest

activity in a forest |and cannot be regarded as bei ng covered by

Entry 49 of the State List because what is sought to be taxed is

not land but the tax is on absence of land or forest by reason of

the activity of excavation and/or mning or use of forest land for
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a non-forest purpose. The Hi gh Court was, therefore, right) in
allowing the wit petitions filed by the respondents.”
(Underlining is mne for enphasis)

It is, therefore, not correct to contend that while purporting to

i mpose tax on land and buildings a State has the | egislative conpetence in
terns of Entry 49 of List Il of the Constitution while in effect and
substance it will entrench upon Entry 52 or Entry 54 of List | thereof.

An inmpost on | ands and buil dings nmust be a tax directly inmposed on
| ands and buil di ngs and must have a definite relation thereto. (See Sudhir
Chandra Nawn v. Wealth Tax O ficer

In Orissa Cenent Ltd. v. State of Orissa and Ors. [1991 Suppl. 1 SCC

430] it is stated:
"30. ....The former nust be one directly inmposed on |and, |evied on
land as a unit and bearing a direct relationship toit...."

The tax on | and nust be a direct inmpost. Before naking an endeavour to

deal with the validity of tax in question, certain general principles my
be noticed. Indisputably in all jurisdictions real estate which would
include Iand or building is subject to taxation unless the sanme is exenpt
or by reason of any constitutional scheme or statutory provision no tax can
be i nmposed.

In Central Coalfields Ltd. v. the State of Bihar Cess on coal in terns
of Section 6 of the Bengal Cess Act, 1880 was to be neasured on the basis
of pit nouth value of coal. The Division Bench noticed that the Cess Act by
reason of amendnents carried out lay special enphasis on mnes and quarries
i ncludi ng m neral devel oprment thereof irrespective of the fact as to
whet her they are situate within the Minicipal area or not, held:
"59. Whenever a tax is based upon the mneral rights, the sane
woul d come within the purview of Entry 50 of List Il. In India
Cenent, (supra), as indicated hereinbefore it has clearly been held
by the Supreme Court that it i's not pernmissible to read the
Constitution in such a manner so as to make one Entry in any |ist
redundant. The effect of the contention of the | earned Advocate
CGeneral that although a tax is inmposed on the produce of mne, that
is, in ternms of Annexure 10 to CWJ.C No. 368 of 1990 r, 40% of
its pit head value, the same would still retain the character of a
tax on land in terns of Entry 49, List Il, would render Entry 50
t hereof otiose and/or surplusage. This is against the decision of
the Suprenme Court in India Cenent, (supra). Mkers of the
Constitution in their wi sdom have classified the fields of the
| egi sl ation and conferred power upon the State to inmpose tax on
m neral rights but the same is subject to the limitation inposed by
the Parliament by law relating to regul ation of mne and
devel opnent of mneral. Further the Supreme Court clearly held that
for the purpose of upholding the validity of a tax on |and or
building it nust be referable as a tax on the land as a unit and
not on the basis of the mnerals extracted fromit."
[ Enphasi s suppl i ed]

Al t hough entries in the Lists are designed to define the area of

| egi sl ative conpetence of the Union and State Legislation, the matter has

to be considered having regard to the decisions rendered by this Court as

al so other High Courts. [See Mahabir Prasad Jalan and Anr. v. The State of
Bi har and Ors. and State of Karnataka v. Vishwabarathi House Buil di ng Coop
Society and Os.

It has been held in Mahabir Prasad Jalan (supra) that the State is not
denuded of its power of acquisition. Therein only for that purpose Entry 14
and Entry 18 of List Il was held to have not taken away the |egislative
conpetence of the State. (See also Shri Krishna Gyanodya Sugar Ltd. v.
State of Bihar
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The | egi sl ative conpetence of the State in relation to agricultura

| and as al so inposition of tax on land and buil dings as contained in Entry
49 of List Il nust be considered having regard to Entry 52 or Entry 54 of
List | and Entry 33 of List Ill. The legislative conpetence of the State
having regard to Articles 246, 248 and 253 of the Constitution of India, it
is trite, would be subject to the legislative conpetence of the Parlianent.

Whenever a tax on land is inposed, the |levy nust be on the land as a
unit. (See India Cenment (supra) paras 22, 23)

The i nmpugned | evi es, however, having regard to nature of inpost cannot

be said to be a tax on | and as:

(a) the inpost is not directly on |and,

(b) the levy does not concern itself with any aspects of land i.e. extent
of land, nature, character, quality or location thereof. In the case of
mneral, it is already enbedded in the earth and there is no question of
any yield in the sense that there would be an annual yield or annua
income. In case of tea, it is also not concerned with the productive
qualities of the 1and and

(c) the levy is not based on the land as a unit.

It nust be noticed that the definition of coal bearing |and or the tea
estate and/or tea is the sanme in both the State Acts and the Central Acts.
The i nmpugned levy i's entirely dependent upon the production of mnera
extracted or production of tea | eaves which vary fromnine to mne or
garden to garden or location to location and fromyear to year

In the case of coal, the levy varies with the production of mnera

wi t hout any bearing on the surface | and as such. An underground m ni ng

| ease in respect of 100 acres can be granted with one acre of surface | and.
When the tax on land is inposed, the question would be to what extent the
underground mning right can in the aforenmenti oned context be subject
matter thereof. Tax on | and can be-inposed only in respect of one acre of
 and. Can the value of coal extracted from 100 acres of |and be charged
when, in effect and substance, only one acre of surface land is being used
and 99 acres of surface | and renain untouched.

The af orenentioned exanple is also a pointer to the fact that tax on

land is not being inmposed as a unit. What would be the unit for the purpose
of imposition of tax in the aforenentioned context? On one acre of surface
| and or one acre of surface |and together with additional 99 acres of
underground mning right? Such inpost, therefore, having regard to its
nature and character, in our opinion, cannot be sustained in |aw

If the contention of the State of Wst Bengal is accepted the same
woul d I ead to an incongruous result.

Cess is inposed having regard to the valuation of coal bearing |and

but then in a situation of this nature the question would be as to what

woul d be the unit of land for the purpose of conputing the annual val ue of

l and; that is one acre of surface land or 100 acres of underground nini ng

right. Furthernore, again the node of valuation in respect of coal bearing

| and, nanely, one acre of |and having the mineral right with surface right

intact and other 99 acres of |and having mneral right only w thout any

right to use the surface should be different. Yet again a situation may

ari se where the holder of a nmining lease in relation to an underground

m neral right has purchased or taken on | ease the surface | and for carrying

out m ning operations for having offices or place, stock of coal or siding

a railway or transport yard wherefromcoal is transported. The inpugned

statutes having not provided for conputing the annual value of land in such

different situations and, thus, the tax on | and being not nmeasurable as an

i ndependent unit of the [and must be held to be not workable. No known

met hod of val uation has been shown to us which provides that although with

the extraction of mneral the value of the |Iand woul d be goi ng down, the
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val ue of the coal extracted therefromcan be the nethod adopted for subject
matter of calculating tax on the basis of the land' s purported annua

val ue. Conputation or annual value of |and may be on the basis of actua

i ncome derived therefromor the propensity therefore. But when nmineral is
bei ng taken out fromthe mneral bearing | and, the value thereof would be
di m ni shed and a stage may come where the market value therefore would be
zero or in fact the sane may require further investnents for conpliance of
the ternms and conditions of instrunent granting mning | ease or the

requi rement of statutes.

Even a land may contain different mnerals in different |layers, i.e.

at the surface as well as in the bowel of the earth. There are | ands
consisting of hills or hillocks where mnerals like iron ore, nmanganese ore
or where other minor minerals |ike stone-chips can be found; Wereas the
surface may contain brick-earth or other mnor mnerals |ike sand etc.
Furthernore, the different minerals nay be contained in different |ayers of
the underground; major mnerals or mnor mnerals or both. It is also
perm ssi bl.e under the 1957 Act and the Rules franmed thereunder to grant
different 'mning | eases for different mnerals adopting different
procedures for grant of mning | eases having regard to the nature of the

m neral , nanmely, major mneral or a mnor mneral

The i nmpugned | evies are, thus, taxes on coal or other mnerals raised

in the mning areas and not a tax on | and as contenpl ated under Entry 49 of
List Il. Irrespective of inposition of tax on the land as a unit, the

i mpugned | evi es have jonly one consideration, i.e., production of coal which
woul d, thus fall outside the purviewof Entry 49 of List I1I.

In Krishna Mohan (P) Ltd. v. Minicipal Corporation of Delhi and Os.

the Court while considering the provisions of the Del hi Minicipa

Cor poration Act, 1957 noticed the definition of "building and | and
contai ned therein which are as under

"9. The expression "building" is defined in Section 2(3) as under

"2(3) 'building’ neans a house, outhouse, stable, latrine, urinal, shed,
hut, wall (other than a boundary wall) or any other structure, whether of
masonry, bricks, wood, nud, netal or other material but does not include
any portable shelter;"

"Land" has been defined in Section 2(24) as foll ows:

"2(24) 'land includes benefits to arise out of land, things attached to
the earth or pernmanently fastened to anything attached to the earth and
rights created by | aw over any street;"

Noticing that the expressions 'land and ’'buil dings’ had separately
been-defined and a distinction had been drawn by the Legislature, this
Court held that the State could not levy a property tax on nachinery in the
gui se of levy of tax on lands and buil di ngs.

The tax under the inpugned acts has not been inposed on |and as a unit

but on coal. The tax, therefore, is not directly upon-the |and but upon a
part of land, which is mneral and, thus, out of the |egislative conpetence
of the State

Applying the test laid down in several decisions of this Court, we are
of the opinion that the inpugned cess is not a tax directly l'evied upon
land as a unit by reason--of the general ownership of the |ands and

bui I di ngs.

M neral Bearing Land vis-a-vis Ceneral Rights over Land:

Land may consist of several rights. The surface of the land nay be in

actual possession of an occupier who has no right or under-raiyat or raiyat

or a person having only a right to cultivate thereupon. However, hol ders of

such right ordinarily would not have any right over minerals. Even if a

mneral is found on the surface, they nmust collect the sane and keep it at

the corner of the land so that the sane nay be taken away by the owner

thereof, which in a case of mning | ease, would be mining | essee.
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M neral may be found in the mneral bearing | and. Mneral bearing |and
may, thus, contain mineral as the product of the nature. M neral nay,
however, al so be deposited on the surface by reason of certain activities
as for exanmple, ’'coal slurry’ which has been held to be 'mineral’ my cone
out of the coal washing plants and deposited in the rivers, nalas or the
agricultural fields. Slurry has been held to be a mneral and, thus,
governed by provisions of the MVRD Act. (See Bharat Coking Coal Ltd.

(supra)).

Bheemagari Bhaskar and Ors. v. Revenue Divisional Oficer, Bhonair and
Os. [2002 (1) ALT 159] is another instance where a question arose as
regard sand deposited on the | and of the Pattadars and clainmed by themin
terns of the provisions of Andhra Pradesh Estates (Abolition and Conversion
into Ryotwari) Act, 1948. Such a claimwas rejected by the Andhra Pradesh
H gh Court referring to Jagadish Chandra v. Kanai Lal, Kusum Kam ni v.
Jagdi sh Chandra [AI'R 1941 Patna 13] and Purnendu Narain Singh v. Narendra
Nath [ AIR 1943 Patna 31], hol ding sand being a m nor mneral, the
agriculturists have no right thereover. It was further held that grant of

| ease in respect of the said mnor nineral can be granted by the State and
in ternms of the 1957 Act and the rules framed thereunder

Sone rights are capable of granted by hol ders of sane or higher rights

and sonme only by the State. Even the State, having regard to the doctrine
of "public trust’, 'may not have any power to grant any right in relation to
certain matters, e.g., deep underground water.

Deep underground water belongs to the State in the sense that doctrine

of public trust extends thereto. Holder of a |land may have only a right of
user and cannot take any action or do any deeds as a result whereof the
right of others is affected. Even the right of user is confined to the
purpose for which the land is held by himand not for any other purpose.
Even in relation to such matters, no prescriptive right under Section 25 of
the Limtation Act would be attracted. Further, even by reason of Section
25 of the Limtation Act, a person nmust exercise an easenentary right

wi thout interruption for a period of 30 years in relation to air, way or
wat ercourse or the use of any water or any other easenent by enjoying it
peaceabl y and openly as an easenent and as of right. Then only such
exercise of right to air, way, watercourse, use of water or other easenent
becones absol ute and i ndefeasi bl e.

A person who holds land for agricultural purpose may, therefore,

subj ect to any reasonable restriction that nay be made by the State may

have the right to use water for irrigational purposes and for the said

purpose he may al so excavate a tank, But under no circunstances, he can be

permitted to restrict flow of water to the neighbouring | ands or discharge

the effluents in such a manner so as to affect the right of hi's nei ghbour

to use water for his own purposes. On the sane anal ogy he does not have any

right to contamnate the water to cause damages to the hol ders of the

nei ghbouring agricultural fields. Large scale defoulnent in the quality of

water so as to make it unusable by others or as a result whereof the water

i s contanm nated and becomes unpotabl e would be viol ative of Article 21 of

the Constitution. In MC Mhta v. Kamal Nath, , this Court has quoted with

approval an article entitled 'Public Trust Doctrine in Natural Resource Law
Ef fective Judicial Intervention' of Joseph L. Sax, Professor of Law,

Uni versity of M chigan

The High Court of Kerala recently by a judgnent dated 16th Decenber,

2003 in Perumatty G am Panchayat Perumatty Vandithaval am P. O, Chettur

Tal uk represented by its President Sri A Krishnan v. State of Kerala and

Os. [WP. (C No. 34292/2003 (G ] restrained H ndustan Coca Coal Beverages

Limted fromusing ground water for running its plant at Plachinada in

Pal akkad district stating that the ground water was a national wealth and

it belongs to the entire society. It was observed that water was nectar

sustaining life on earth and, thus, the State has a duty to protect ground
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wat er agai nst excessive exploitation and inaction on its part tantanounts
to infringenent of the fundamental rights guaranteed under Article 21 of
the Constitution.

The purpose of discussions aforenentioned is that while inmposing a tax

on land and in particular mneral bearing laid the Legislature nust
exercise its power consciously. It nust be borne in mnd that power to

i npose tax should not be exercised in a casual or caveliar manner. The
nmenbers of the |egislature nust be infornmed as regard the exact subject
matter of tax. It, while inposing a tax on the subject (A) cannot
indirectly Il evy an inpost on subjects (B) and (C) and while the validity
thereof is challenged, the State cannot be heard to say that subject (B) or
subject (C) also cone within the |egislative power having regard to ot her
entries of List Il of the Seventh Schedul e of the Constitution of India.
Entry 50 authorises the State to tax mineral rights which has no co-
relation with the power totax land. If both the entries are resorted

si mul taneously, the statutes bear out the same. Fromthe inpugned acts, it
cannot be inforned that the State intended to Ivy tax both on | and and

m neral right. The entire ganut of argunent, having regard to India Cenent,
(supra) and Oissa Cenent (supra) was confined to Entry 49 but Entry 50 of
Li st | has been taken recourse to in-a half-hearted nmanner

If a mning operationis carried out through digging incline or pits,

the area of the underground may be nmore than the surface. In that view of
the matter, a tax on | and cannot be |l evied having regard to different
rights over the sane surface unless it i's so done on a unit. Only because
etynol ogically the land may nean fromthe surface to the center of the
earth, the holder of \an agricultural right or non-agricultural right may
not have any right over the subterranean right. Such subterranean right may
be used only for the purpose public interest granted to the hol der of |and
under the relevant statute governing the field. The holder of alimted
tenancy right, thus, cannot construct a dam or take out all water or

m neral under neat h.

1957 ACT VIS-A- VIS ENTRY 50 OF LIST |

The contour of the 1957 Act would clearly show that the Union had
taken over the entire control of mning industry.

The 1957 Act is a conprehensive Act. It is a self-contained Code.

Grant of mineral rights, undoubtedly, would cone w thin the purview of
regul ati on of mine and mineral developnent in ternms of the 1957 Act. The
entire field of legislation is covered by Parlianmentary Act of 1957. \When a
mning lease is granted, consideration for parting with the mneral right
woul d be a part of the terns and conditions thereof. The right to receive
royalty is also a mneral right. State indisputably receives royalty as a
consi deration for grant of mining |ease in terns of the 1957 Act.

Brot her Lahoti referring to Black’s Law Dictionary, 7th Edition also
noticed that a mneral right vests in the owner of the Iand and is capable
of being parted with. As di scussed herei nbefore, such a right has vested in
the States exclusively and furthernore as grant of “such right is governed
by the provisions of Parlianmentary Acts, the sane cannot be subject matter
of levy of tax inposed by a law made in terns of Entry 50 of List I.

The terns and conditions including the right to receive royalty, the
node, manner and extent thereof; the linmtations in relation thereto as
wel | as enhancenment in the quantumthereof are fixed by the statutory
provisions, and, thus, the State would be denuded of its power to inmpose

any further levy, inmpost or tax thereupon. Entry 50 of List Il is unique in
the sense that it is the only Entry in all the Entries in the three Lists
(List I, I'l and IIl) (apart fromEntry 37) in the Seventh Schedul e where

the taxing power of State Legislature has been subjected to "any linmtation

i nposed by Parlianment by law relating to mneral devel opnment". Therefore

the monent Parliament makes any law relating to mineral devel opnent, the

State Legi slatures are denuded of their |egislative conpetence to inpose
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any tax or levy on minerals and/or mnerals and/or mneral rights. Entry 50
of List Il of the Seventh Schedule of the Constitution of India is subject
to law enacted by Parliament in ternms of Entry 54 List | of the
Constitution of India, and, thus we have no doubt in our nind that a power
to levy of tax on mineral right or on despatch of mneral does not exist in
the State.

In Black’s Law dictionary "mneral right" has been defined as "an
interest in mnerals in land. Aright to takes ninerals or a right to
receive a royalty." Right to receive royalty is, thus, also a mnera
right.

In the same dictionary, "mineral" has been defined as "any val uabl e
inert or lifeless substance forned or deposited in its present position
t hrough natural agencies al one, and which is found either in or upon the
soil of the earth or in the rocks beneath the soil".

The power ‘to tax on mineral rights, therefore, would essentially be
different froma right to tax on mneral actually extracted.

Wanchoo, J. in H ngir Ranmpur Coal Co. Ltd. v. The State of Oissa and
O's. observed:
"Thus tax on mineral rights would be confined, for exanple, to
taxes on | eases of mineral rights and on premiumor royalty for
that. Taxes on-'such premum and royalty woul d be taxes on ninera
rights while taxes on the ninerals actually extracted woul d be
duties of excise."

The | earned Judge further observed:
"There woul d be no difficulty where an owner hinself works the mne
to value the mneral rights on the sane principles on which | eases
of mineral rights are made and then to tax the royalty which, for
exanpl e, the owner m ght have got if instead of working the mne
hi nsel f he had | eased it out to sonebody el se. There can be no
doubt therefore that taxes on mneral rights are taxes of this
nature and not taxes on mnerals actually produced.”

If the intention of the Constitution naker was to confer an absol ute

power upon the State Legislature to |evy tax whether on mineral rights or
m nerals, the same could have been worded differently. There 'was absolutely
no necessity to restrict the power to levy tax on-mneral rightsin State
and not to levy tax on minerals whether extracted or otherw se. Mnera
rights, therefore, cannot be construed as a mneral already extracted as
contradi stingui shed from bei ng capabl e of extraction or otherwise in a
state or form when enbedded in the earth. The State Legislature, therefore,
has no | egislative conpetence to inpose tax on ninerals. In the present
context, in view of the 1957 Act, it has also no legislative conmpetence to
levy tax on mneral rights which will have a direct inpact on mnera

devel opnent.

In H ngir Ranpur (supra), as noticed hereinbefore, ‘the 1948 Act was
hel d to have occupied the entire field of regulation of nmine and mninera
devel opnent. The 1957 Act having regard to Entry 54 of List | contains
substantially simlar provisions. Even in State of Oissa v. MA. Tulloch
the 1957 Act was held to have occupied the entire field of mnes and
m neral devel opnent. This Court rejected the contention that the 1957 Act
does not contain any provision for levy of tax having regard to Section 25
of the 1957 Act and held that the said provision, by inplication, provided
for levy of tax. In India Cenment (supra) also this Court held
"30. It seens, therefore, that attention of the court was not invited to
the provisions of Mnes and M nerals (Devel opnent and Regul ati on) Act, 1957
and Section 9 thereof. Section 9(3) of the Act in ternms states that
royal ti es payabl e under the Second Schedul e of the Act shall not be
enhanced nore than once during a period of four years. It is, therefore, a
clear bar on the State legislature taxing royalty so as to in effect anmend
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Section Schedule of the Central Act. In the premses, it cannot be right to
say that tax on royalty can be a tax on land, and even if it is a tax, if
it falls within Entry 50 will be ultra vires, the State |egislative power
in view of Section 9(3) of the Central Act. In Hingir-Ranpur Coal Co. Ltd
v. State of Orissa, Wanchoo, J. in his dissenting judgment has stated that
a tax on mneral rights being different froma duty of excise pertains only
to atax that is leviable for the grant of the right to extract mnerals,
and is not a tax on mnerals as well. On that basis, a tax oh royalty would
not be a tax on mneral rights and would therefore in any event be outside
the competence of the State |egislature.”

In Mahal axmi Fabric MIls Ltd. (supra), the power of the Central
Government to enhance new rates of royalty on various grades of coal was in
guesti on.

The argurments as regard | ack of |egislative conmpetence was repelled
referring to India Cenent in the foll ow ng words:

"11. In our considered opinion there is no substance in either of the twn
contentions for challenging vires, of Section 9(3). So far as conpetence to
enact Section 9 is concerned, the question is no longer res integra..."

In India Cenent (supra), a 7-Judge Bench of this Court held that the

1957 Act and the declaration contained therein being a |egislation
controlled by Entry 54 of List | the whole field is occupied and Entry 50
of List Il is totally excluded.

In India Cenent (supra), thus, this Court has held that no tax can be
i mposed by the State which would havea direct i nmpact on the quantum of
royalty.

Further, in Laxm narayan M ning Co. v. Taluk Dev Board [AIR 1972 WS

299] which has been approved in India Cenent, the Mysore H gh Court
observed that a conbined reading of Entries 23 & 50 .in List Il and Entry 54
in List | establishes that as longas the Parlianment does not make any | aw
in exercise of its power under Entry 54, the powers of the State
Legislature in Entries 23 and 50 woul d be exercisable by the State
Legi sl ature. But once the Parlianment nmakes a declaration by law that it is
expedient in the public interest to nake regul ation of mines and mnerals
devel opnent under the control of the Union, to the extent to which such
regul ati on and devel oprment i s undertaken by |aw nmade by the Parliament, the
field of the State Legislature is undertaken by |aw nade by the Parlianent,
the field of the State Legi sl ature under Entries 23 and 50 of ‘List Il are
denuded. On this reasoning, in the Mysore Hi gh Court Judgnent, a
Legislation by the State conferring power on the Taluk Board as per

i mpugned notification levy tax on mining activities was held to be

unaut hori zed.

It would not be correct to contend that this decision cannot be read

so widely. The power to tax in ternms of Entry 50 is subject to a
Parlianmentary Act. If a Parliamentary Act operates in the field the fight
of the State to levy tax or fee is conpletely taken out fromtheir

| egi sl ati ve conpetence. The 1957 Act deals with nmineral rights and
admittedly has occupied the entire field relating to regulation of m ne and
m neral devel opnent. Any tax on mneral rights which would be counter
productive to mineral development is constitutionally inpermssible.

Once it is held that the entire field of legislation is occupied by

the Parliament in view of the 1957 Act and the decl arations contai ned
therein evidently Entry 50 of List Il would not be attracted. This has been
held uniformy by this Court and sonme High Courts in a series of decisions.

The matter may be considered from another angle. Under the Coking Coa

M nes (Nationalisation) Act, 1972 and Coal M nes (Nationalisation) Act,

1973, as noticed hereinbefore, all coking coal nines mentioned in the

schedul e appended to the 1972 Act and all coal mines vested in the Centra
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Governnment. In ternms of Section 7 of the 1972 Act and Section 9 of the 1973
Act, the Central Government was enpowered to transfer the said coking coa
nm nes and coal mnes to any Governnent conpany, as may be notifi ed.

Pursuant to or in furtherance of the said enabling provision, the Centra
Covernment created various public sector undertakings and transferred the
Coki ng Coal M nes and the Coal Mnes as the case may be, to one governnment
conpany or the other, as a result whereof all the public sector
undert aki ngs have becone mining | essees in relation thereto as if they had
been granted a mning lease in terns of the provisions of the Mnes and

M nerals (Regul ati on and Devel opnent) Act and the rules franed thereunder
for the remai nder of the term All coking coal mnes and coal mines except
a very few, thus, have becone subject matter of statutory mning | eases by
reason of a legal fiction created under the 1972 and 1973 Acts. In that
view of the matter too, Entry 50 of List Il of the Seventh Schedul e of the
Constitution of India may not have any application to such coking coa

nm nes and coal m nes, as they have been taken over and are being run by the
Covernment companies in terms of the provisions of the Parlianentary Acts.

The expression "any linmtations” in Entry 50 of List Il should not be

given a restricted nmeaning as contended by the appellant. In fact, the rule
of interpretation that the |language of the entries should be given w dest
scope, should equally apply to the interpretation of the said words. So
read, the limtations on 'taxes on mineral rights’ could be in any form

i ncl udi ng occupying the entire field of. |egislation under Entry 50 of List
Il by a Parliamentary legislation and providing for |levy of taxes. The MVRD
Act, 1957 precisely achieves the said objectives by occupying the entire
field of |egislation covered by both Entries 23 and 50 of List Il. (See

I ndi a Cenent (supra))

In Orissa Cement (supra), this Court explained the scope of the MVRD

Act, 1957 thus:
"...Section 25 inplicitly authorizes the |evy of rent, royalty,
taxes and fees under the Act and the Rules. The scope of the powers
thus conferred is very wide. Read as a whol e the purpose of the
Uni on control envisaged by Entry 54 and the MVRD Act, 1957 is to
provi de for proper devel opnent of mnes and m neral areas and al so
to bring about a uniformty all over the country in regard to the
m nerals specified in Schedule | in the matter of royalties and
consequently prices."

Thi s objective would be totally defeated by the inmpugned |l evy of cess

on coal that has resulted in coal produced in the State of Wst Benga
totally unrenunerative and inconpetitive the price of coal so produced
bei ng much hi gher than the price of coal produced in the adjoining States
of Bihar, UP., Oissa, MP. and Maharashtra as shown in the conparative
chart given bel ow.

WEST BENGAL
Cat egory/ Grade Specification Size Base-price per Te. Royal ty per
M. St ovi ng Exci se duty perMr RE Cess (35% on task) RE Cess (5%
on basic) P. W Road Cess per MT. AMBI || Cess per M.
TOT. Stad Levies (Excl. St) (A) Price Exel. CST. (B) CST/MI @% on A

(C Price incl. CST (A+B)

Long A 6200 STEAM 645.00 6.50 3.50 225.75 32.25 1. 00
1.00 270.00 915.00 36.60 951. 60
Fl ame Kilo SLACK 638.00 6.50 3.50 223.30 31.90 1. 00
1.00 267.20 905.20 36.21 941. 41
Non Cal ori es; ROM 635.00 6.50 3.50 222.25 31.75
1.00 1.00 266. 00 901.00 36.04 937.04
Cooki ng KG. - UHV
B 5600, STEAM 392.00 6.50 3.50 207.20 29.60 1. 00
1. 00 248. 80 840.80 33.63 874. 43

6200 Kilo SLACK 585.00 6.50 3.50 204.75 29.52
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1.00 1.00 246.00 831.00 33.24 864. 24

Cal ories/ Kg. ROM 582.00 6.50 3.50 203.70 29.10
1.00 1.00 244.30 326.00 33.07 859. 87
C 4940, STEAM  522.00 5.50 3.50 182.70 26.10 1.00
1.00 219.80 741 .80 29.67 771. 47
5600 Kilo SLACK  515.00 5.50 3. 50 180.25 25.75
1.00 1.00 217.00 712.00 29.28 761. 28
Cal ori es/ Kg ROM 512.00 5.50 3.50 179.20 25.60

1.00 1.00 215.80 727.80 29.11 756. 91

M P. BIHAR U. P. ORI SSA AND MAHARASHTRA

Cat egory/ Grade Specification Size Base Price per Te. Royal | y Per
Mr Stovi ng Exci se Duty- per M. (A) Price Excl. CST. (B) CST/ Mr
@% on A (O Price incl. CST (A+B)

Long A 6200 STEAM 645.00 -~ 120.00 3.50 768.50 30.74 799. 24
Fl ane Kiil o SLACK~ 638.00 ,120.00 3.50 761.50 30.46 791. 96

Non Cal ories/ ROM 635.00 120.00 3.50 758.50 30.34

788. 84

Cooki ng Kg. - UHV

B 5600, STEAM 592.00 120.0 3.50 715.30 28.62 744.12
6200 Kilo SLACK 585.00 120.00 3.50 708.50 28.34
736. 84
Cal ories/ Kg. ROM 582.00 120.00 3.50 705.50 28.22
733.72

C 4940, STEAM  522.00 75.00° 3.50 600.50 24.02 624.52
5600 Kilo STACK  515:00 75.00 . 3.50 593.50 23.74
617. 11
Cal ori es/ Kg. ROM 512.00 73.00 3.30 590.30 23.62
614. 12

The difference in the ultimate price of coal in the State of West

Bengal and ot her States woul d, thus, be around 25% of the base price. The
subm ssion of M. Dwivedi to the effect that the cess inposed is not
excessive, therefore, does not appear to be correct. Fromthe
aforementioned chart, it is evident that no substantial difference can be
culled out so far as the price of coal on despatch vis-a-vis at the pit
head i s concerned, inasnmuch by reason of the anmendnments made in the

i mpugned Acts only the amount of royalty and ot her taxes were be deducted,
whi ch woul d only be a sumof Rs. 10/- whereas in |lieu thereof sums of Rs.
225.75, Rs. 32.25, Re. 1 and further sumof Re.l1l would be levied on the
base val ue of coal by way of rural enploynent cess, education cess, road
cess and ot her cesses anounting to Rs. 270/- per M T. The Parlianment, on
the other hand, haying regard to the decision in India Cenent (supra)
thought it expedient to increase the rate of royalty fromRs. 6.50 to Rs.
120/ - per MT. The effect of inposition of cess on coal by the State of
West Bengal would bring about a radical change in the price of coal in the
State of West Bengal vis-a-vis the other States, the effect whereof may
lead to crippling of several industries situate in‘the State of West Benga
or the industries depending upon supply of coal produced therein. It is
necessary to consider the effect of the inposts on the price of coal in the
context of the legislative conpetence of the State vis-a-vis the Parlianent
having regard to the fact that the Parlianent in terns of enactnents made
both under List | and List IlIl is entitled to fix the ultimte price of
coal

We do not intend to |lay down any proposition of |aw that the effect of

i mpost on the price of a cormodity which is the subject-matter of

legislation will be determinative of the nature and character of the inpost

but what we intend to say is that the sanme would be a rel evant

consi deration not only for the purpose of finding out as to whether the

same is excessive but also for deternmining the dispute as to whether the

i mpost would fall within the purview of one or the other entries contained
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in List I or List Il of the Seventh Schedul e of the Constitution of I|ndia.

It is not correct to contend, as has been done by M. Dwi vedi that
taxing entries and general entries formtwo separate categories and the
power to tax cannot be claimed as power ancillary to general power.

It is not in dispute that grant of mning | ease by the State is

governed by the provisions of the 1957 Act. It is also not in dispute that
paynment of royalty and interest thereupon is al so governed by sone
principl es which have bearings on the price of coal

Mahal axmi Fabric MIls Ltd. (supra) has recently been noticed in South

Eastern Coal fields Ltd. (supra) wherein Lahoti, J. speaking for the

Di vi si on Bench observed
"Here it is clear fromthe several provisions of the Act and the
rul es quot ed herei nabove, no mning operation is perm ssible except
in accordance with the terns and conditions of a mning | ease and
the rul es made under the Act. The rules clearly provide for paynent
of interest.™

Having regard to the provisions contained in Sections 2 and 18 of the

M nes and M nerals (Regul ati on and Devel opnent) Act, 1957 the Parlianent
has taken over the entire control of regulation of mnes and minera

devel opnent. Once such a right of extracting mneral is conferred, even if,
the mineral comes out of the mne, say while washing coal in a coal washery
or manufacturing coke in a Coke Plant ('coal washery’ and ’'coke washi ng
plant’ are mnes under several Parliamentary Acts as al so orders and rul es
governing the field) the State would have no right to deal with the sane.

"M ning | ease" as defined in Section 3(c) of ‘the Act neans "a | ease

granted for the purpose of undertaking m ning operations, and includes a
sub-| ease granted for such purpose." "Mning Operations" as defined in
Section 3(d) nmeans "any operations undertaken for the purpose of w nning
any mineral" Section 5(1) inposes restriction on the grant of mining | eases
by a State CGovernment. The essence of mning operation is that it nust be
an activity connected with m neral whether under the surface or on the

eart h.

Once the right of winning mneral is conferred in terns of the 1957

Act, the State woul d be denuded of any power to inmpose any tax in respect
thereof in any formand at any place, even if the mneral is found outside
the m neral bearing |ands. [See Bharat Coking Coal Ltd. v. State of Bihar
and Ors. (1990) 4 SCC 557.]

Under the three inmpugned Acts, as woul d be discussed in details

herei nafter, taxes have been |l evied on mnerals and not on mneral rights
and, thus, the State Legislations cannot be supported in ternms of Entry 50
of List II.

The | evy even otherw se cannot be said to be referable/'to Entry 50
si nce:

(a) It is alevy only on mnerals extracted or produced fromthe coa
n nes;

(b) I't is on quantity of mnerals produced fromthe m ning |lease;

The charging section is directly referable to production of coal. The
claim thus, would anpbunt to a col ourabl e exerci se of Power.

(See K.C.G Naravan Deo v. State of Orissa 1954 SCR 1 and Centra

Coal fields Ltd. and Os. v. the State of Bihar and Os.

"Mneral rights’ and 'mineral’ connote two different things. A minera

may be enbedded in earth or is extracted. Wien it is extracted, it may be a
culmnation of the right to deal in mneral but the mineral rights would
not include a right to despatch extracted ninerals.
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In India Cenent (supra), it is stated that:
“In any event, royalty is directly relatable only to the mnerals
extracted on the principle that the general provision is excluded
by the special one, royalty would be relatable to Entries 23 and 50
of List Il, and not Entry 49 of List Il. But as the field is
covered by Central power under Entry 23 or Entry 50 of List II, the
i mpugned | egi sl ati on cannot be uphel d"

In Alit Singh v. Union of India Os. [(1995) Supp. (4) SCC 224], the
guestion which arose was as to whether upon revocation of a mning | ease,
the area becones available for regrant and, therefore, whether it is

perm ssible to i ssue an adnministrative order fixing a date therefore. It
was hel d that such an admnistrative order woul d not be inconsistent with
the Rajasthan M nor M neral Concessions Rules, 1977.

In I nderjeet Singh Sial and Anr. v. Karam Chand Thapar and O's., this

Court was interpreting a deed of assignnent. Wiile noticing that royalty

refers to 'jura regalia or ’jura regia i.e. royal rights and prerogatives

of a sovereign in the primary sense, but it was held to signify, as in

m ning |l eases, that part of the reddendum variable though, payable in cash

or kind, for rights and privileges obtai ned. However, having regard to the

tenor of the covenants contained in the deed of assignment, it was held
"...The word "royalty’ thus, in the deed was used in a | oose sense
so as to convey liability to make periodic paynents to the assignor
for the period during which the | ease woul d subsist; paynents
dependent on the coal gotten and extracted in quantities or on
despatch. We have therefore to construe docunment x. D5 on its own
ternms and not barely on the | abel or description given to the
stipul ated paynents. Conceivably this arrangenent could well have
been given a shape by using another word. The word 'royalty’ was
per haps nore handy for the authors to be enployed for an
arrangenent |like this, so as to ensure periodic paynents. In no
event could the parties be put to blanme for using the word
"royalty’ as if arrogating to thenmselves the royal or sovereign
right of the State and then make redundant the rights and
obligations created by the deed."

In Quarry Omers’ Association v. State of Bihar [(2000) 8 SCC 655],

the royalty is the tax while agreeing thereto, it was observed
"I n considering this subm ssion we have to keep in mind;, tax on
this royalty is distinct fromother forns of taxes: This is not
like a tax on inconme, wealth, sale or production of goods (excise)
etc. This royalty includes the price for the consideration of
parting with the right and privil ege of the owner, nanely, the
State CGovernment who owns the mineral. In other words, the
royal ty/dead rent, which a | essee or licensee pays, includes the
price of mnerals which are the property of the State. Both royalty
and dead rent are integral parts of a lease. Thus, it does not
constitute usual tax as commonly understood but includes return for
the consideration for parting with its property. In view of this
speci al nature of the subject under consideration, nanely, the
mnerals, it would be too harsh to insist for a strict
interpretation with reference to mnerals while considering the
guidelines to a del egatee who is also the owner of its mnerals. In
the present case, we are not considering any liability of tax on
the assessee but whether delegation to the State by Parlianent with
reference to minor mnerals is unbridled."

As by reason of a Parlianentary legislation in terns of Entry 54 of

List I, (1957 Act) a provision has been made in ternms whereof the State is
conpensated for parting with this mneral rights; by necessary inplication
it must be held that the powers to levy tax on such rights would al so stand
denuded.

If a statutory inpost would come within the purview of the definition .
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of tax as contained in C ause 28 of Article 366 of the Constitution of
India, Entry 54 read with Entry 37 of List | by necessary indication nust
be held to include the power of taxation also. So viewed, it cannot be said
that Entry 54 is a general entry which does not deal with tax in that sense
and particularly having regard to the fact that there does not exist any
provision that the State can levy tax on extracted mnerals, Parlianent
nmust, thus, also be held to have power to inpose tax on extracted m neral
de’ hors the right to inpose tax on mneral right, in terns of Entry 97 of
List 1.

In Union and State Rel ations under the Indian Constitution by MC.

Setal vad at page 54, the |earned author states:

"The exercise of this power has not only hel ped the Union to legislate for
its own purposes, but enabled it to come to the rescue of the States. W
may point to the Gfts Tax Act, 1958, the tax on building contracts even
though no sale is involvedin them a collection of annuity deposits under
the I ncone-tax Act, 1961, Chapter XXII-A inserted by Section 44 of the

Fi nance Act, NO.-5 of 1384; the H machal Pradesh Legislative Assenbly
(Constitutionand Proceedi ngs) Validation Act, 1958, renpving the

di sabi lity of nmenbers of a Legislative Assenbly of a Part C State, which
have all been enacted by the Union in the exercise of its residuary power."

Taki ng any view of the matter, it cannot be said that inmpugned "cess"

under the State Acts is referable to Entry 50 of List II.

In Quarry Omers’ Association v. State of Bihar [(2000) 8 SCC 655],

i mposition of royalty on mines and minerals by the State of Bihar in
exercise of its power conferred upon it under Section 15 of the 1957 Act
was in question; while considering as to whether the State has exceeded its
del egated power in |evying excess royalty. Interpreting the expression
"regul ati on of mnes and mnerals devel opnent’ occurring in Entry 54 List |
and Entry 23 List Il of the Seventh Schedul e of the Constitution of India,
it was observed

"...The word "regul ation" may havea different neaning in a different
context but considering it in relationto the econom c and socia
activities including the devel opment and excavati on of mnes, ecol ogica
and environnmental factors including States’ contribution in devel oping,
manni ng and controlling such activities, including 'parting with its wealth,
viz., the minerals, the Fixation of the rate of royalties would al so be

I ncluded within its meaning..."

Referring to the decision of this Court in State of Tam 1 Nadu v. Hind
Stone that such regul ati on may amount to prohibition it was observed that
in regulating mneral devel opment, the royalty/dead rent is the inherent
part of it. It was observed that provision of Section 18 of the 1957 Act is
not excluded fromits’ application to the mnes and ninerals devel opnment.
Therein this Court in no uncertain terns observed:

"It is also significant to record that mnor mnerals are used in the |oca
areas for local purposes while major mnerals are used for the industrial
devel opnent for the national purpose...’

The entry has been copied in verbatimfromEntry 44 of List Il of the
Seventh Schedul e of the CGovernnent of India Act, 1935. Such an entry was
evidently necessary when mneral rights renmained vested in private persons
by reason of any grant or otherwi se. Even now in certain situations, a

m neral right may be vested in an individual

The taxi ng power of the State in ternms of Entry 50, List Il of the
Seventh Schedul e of the Constitution of India nust al so be viewed fromthe
context that all the mneral rights as also the right to receive royalty by
reason of the West Bengal Estates Acquisition Act, 1953 and U.P. Zam ndary
Abolition Act vested in the State. Section 5(1)(a)(i) of the West Benga
Estates Acquisition Act reads thus:
"5.(1) Effect of notification - Upon the due publication of a notification
under Section 4, on and fromthe date of vesting -
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(a) the estates and the rights of internediaries in the estates, to which
the declaration applies, shall vest in the State free from al

i ncumbrances; in particular and without prejudice to the generality of the
provi sions of this clause, every one of the followi ng rights which may be
owned by an internediary shall vest in the State, nanely:-

(i) rights in sub-soil, including rights in mnes and mnerals,...."

The State is, thus, the owner of the mneral right. It is, thus, only

for the State which can grant nmining lease. Its right to inpose tax is
exhausted as soon as a nmineral right is conferred. In certain circunstances
the State may inmpose tax if and when a mining | essee grant a sub-|ease but
the sanme al so woul d be subject to control in ternms of 1957 Act and Rule 37
of the M neral Concession Rules, 1960. Thus, a transfer of nineral right

i ncludes a regulation or prohibition on creation of a subordinate interest
in relation thereto. Regul ation of transfer of such nmineral right is also
therefore governed by Parlianentary |egislation. The State thus can not

i mpose a tax on its own right.

I ndi sputably, requisite declaration in terns of Entry 54 has been nade
in Section 2 of the 1957 Act.

Any legislation by the State after such declaration entrenchi ng upon

the field disclosed in the declaration nust necessarily be held
unconstitutional because that field is abstracted fromthe |egislative
conpetence of the State Legislature. (See Baijnath Kedia etc. v. The State
of Bihar and Os.

The word ’'control’ ‘has been defined in Black’ s Law Dictionary in the
foll owi ng ternmns:

"Control -power or authority to manage, direct, superintend, restrict,
regul ate, govern, adm nister, oversee."

In Bank of New South Wales v. Conmon Walth, [76 CLR 1], Di xon, J.
observed that the word 'control’ is 'an unfortunate word of such w de and
anmbi guous inport that it has been taken to nean sonething weaker than
"restraint’, sonething equivalent to 'regulation’ . Having regard to the
purport and object of the 1957 Act, the said expression nmust be held to be
of wide inport.

Entry 50 of the Seventh Schedul e of the Constitution of India provides

for tax on mineral rights. The question which arises for consideration in
these cases is as to whether the power to tax on 'mneral rights’ and power
to tax "mneral’ is synonynous? It is not.

Entry 50 of List Il of the Seventh Schedul e of the Constitution of
India is as under:

"50. Taxes on mineral rights subject to any linitations inposed by
Parliament by law relating to mneral devel opnment.™

Taxes on nmineral rights nust be different fromtaxes on ninerals which

are goods produced. A tax on mineral would be in the nature of excise duty.
Thus, there exists a difference between taxes on mineral rights and duties
of excise inposable in terms of Entry 84 of List I.

WHETHER ROYALTY IS A TAX ?:

Such a question may not strictly arise for consideration in this case
as royalty is a statutory inmpost. Royalty stricto sensu and i n conmmon
par|l ance may not be a tax.

Whet her royalty is a tax or not is required to be deliberated upon

only for a limted purpose, nanely, as to whether Section 25 of the 1957
Act covers the field of taxation and not for any other purpose. W shal
advert to this aspect of the matter at sone details a little later.
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But having regard to the definition of taxation contained in Cause 28

of Article 366 of the Constitution of India, there may not be any dispute
that royalty being a statutory inpost would come within the purview

t her eof .

Criticisms had been nade as regard finding in India Cenent (supra)

that royalty is not a tax which in the fact situation obtaining therein to
the effect that except for 5% of the land, royalty was to be paid to a
private owner and, thus, the inmpost was not a statutory one nay be correct.

A royalty may not be a tax in its usual sense as has been held in

Quarry Omers’ Association v. State of Bihar and O's. [(2000) 8 SCC 655]

but the question as to whether it will cone within the purview of C ause 28
of Article 366 of the Constitution of India or not has not been considered
in any of the judgnents.

The Second Schedul e appended to the 1957 Act states that the royalty

woul d be payabl e at the rates specified on each tonne of coal. It is,
therefore, a levy on the extraction or produce by weight. Wen the cess is
| evied on the royalty, the | evy, which remains on extraction by weight, is
enhanced or increnmented. It is, thus, an increnental addition to the
royalty. Its nature and character is the same as that of royalty. The val ue
of the coal or for that matter of green tea has a direct nexus with the

wei ght thereof. Thus, there may not be any significant distinction in
principle between the l'evy in India Cenment's case and levy in the present
one.

The rate of royalty etc. under the 1957 Act is fixed by the statute

and not by agreement between the parties. Rate of royalty may be revised
subject to the limtation contained in Sub-section (3) of Section 9 of the
1957 Act in respect whereof the | essees have no-say in the matter. Even the
principles of natural justice are not required to be conplied with. The

| essee even cannot surrender the | easehol d.” The anpbunt of 'Royalty’
received by the State is expended as general revenue,

In D.K. Trivedi & Sons and O's. v. State of Gujarat and Ors., [1986

(Supp.) SCC 20], it is stated:

"39. In a mning | ease the consideration usually nmoving fromthe | essee to

the lessor is the rent for the area |l eased (often called surface rent),

dead rent and royalty. Since the m ning | ease confers upon the | essee the

right not nerely to enjoy the property as under an ordinary |ease but also

to extract mnerals fromthe Iand and to appropriate themfor his own use

or benefit, in addition’ to the usual rent for the area denised, the | essee

is required to pay a certain amount in respect of the mnerals extracted

proportionate to the quantity so extracted. Such paynent is called

"royalty". It may, however, be that the mine is not worked properly so as

not to yield enough return to the I essor in the shape of royalty. 'I n order

to ensure for the |l essor a regular incone, whether the mine is worked or

not, a fixed anount is provided to be paid to himby the |essee. This is

called "dead rent." "Dead rent" is calculated on the basis of the area

| eased while royalty is calculated on the quantity of mnerals extracted or

renoved. Thus, while dead rent is a fixed return to the lessor, royalty is

a return which varies with the quantity of mnerals extracted or renoved. "

But the power to fix surface rent, dead rent or royalty is conferred

in terms of the 1957 Act or the rules framed thereunder and not on the

basis of any State Act as the same would conme within the term M nera

Devel opment. Royalty ordinarily, although conceptualizes a contract between

parties, but as by way of the 1957 Act a statutory mining | ease is granted;

and the ternms and conditions thereof would be governed by statutes.

Furthernore, a unilateral statutory power has been conferred upon the

Central CGovernnent which is not the owner of the mneral right, to enhance

royalty, subject of course to the Iimtations provided for under Section 9

of the Act. Ordinarily, royalty would not be a tax. But in a situation of

this nature and particularly having regard to the fact that the Central
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Government has the requisite power to fix royalty and not the owner of the

mneral right, - it would be an inpost within the nmeaning of C ause 28 of
Article 366 of the Constitution of |India which reads as under
"Article 366..

(28) " taxation" includes the inposition of any tax or inpost, whether
general or local or special and "tax" shall be construed accordingly."”

The i nmpost by reason of the inpugned orders may cone within the

purview of the aforesaid definition being a special inmpost on a class of
citizens who are the mining | essees. The anount collected by way of royalty
is al so expended like ordinary revenue. (See Corporation of Calcutta v.

Li berty C nemn, Gasket Radiators (P) Ltd. v. E.S.I. Corporation and

H ndustan Tines and O's. v. State of U P. and Anr.

BRI CK EARTH MATTERS

Brick earth although is a m nor mneral, the sane under certain
tenancy | aws can be used by the raiyats for building their own houses.

By way of exanple, we may notice Sub-section (2) of Section 21 of the
Chot a Nagpur Tenancy Act, 1908 which reads thus:

"(2) Notwi thstanding anything contained in any entries in the record of
rights or any | ocal ‘customor usage to the contrary, the foll ow ng shal
not be deened to inpair the value of the land materially or to render it
unfit for purposes of the tenancy, nanely :-

(a) The manufacture of bricks and tiles for the domestic or agricultura
pur poses of the raiyat and his famly;

(b) the excavation of tanks of the digging of wells or the construction of
bandhs and ahars intended to provide a supply of water for drinking,
donestic, agricultural or piscicultural purposes of the raiyat and his
famly; and

(c) the erection of buildings for the donmestic or agricultural purposes or
for the purposes of trade or cottage industries of the raiyat and his
famly."

The State of West Bengal has issued notices for subm ssion of return

on despatches of brick earth for the previous three years. The very fact
that royalty on minor mneral is required to be paid on despatches, any

i mposition of tax at the point of despatch nmust be held to be bad in | aw
particularly having regard to the decisions of this Court in Buxa Dooars
Tea Co. Ltd. v. State of West Bengal. Despatches of Brick earth fromthe
Raiyati field for manufacture of brick having regard to the process of
brick manufacturing as stated in the wit petition would be clearly ultra
vires as what is being despatched is not brick earth but bricks

manuf actured on the raiyati |ands. Bricks so manufactured cannot be the
subject matter of land tax. A tax inposed on the finished product would be
exci se duty. Furthernore, the 1957 Act having covered the entire field, the
m nor mnerals also would cone within the purview thereof. Once the
gquantification of tax is nade by reference to quantity of brick-earth or
brick despatched, neasure of tax would be based on'total val ue of 'the

m neral despathed or the material despatched. It is not correct to contend
that expression 'despatched” and 'renpoved are synonynous. The pl ace or
poi nt of despatch in a particular case may be different fromthe place
wherefromthe mneral is raised. The mneral nay have to be carried to a
di stant place where a railway siding is situate or to a place having

not orabl e road. The cost of transport in such cases woul d be added to the
pit head value of the nmineral. In case of despatch of mineral fromthe
despat ch point as contra-distinguished fromthe pit head where fromthe
mneral is renpved, that is the land itself. It may be noticed that in
determ ning the value of the mneral for the purpose of calculating the
amount of cess, the cost of transport is not excluded.

For the purpose of upholding the validity of a statute, it is well-
known, the doctrine of reading down thereof nmay not always be taken .
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recourse to. [See Del hi Transport Corporation v. D.T.C. Mazdoor Congress
and Ors. Furthernore, the very fact that the nmethodol ogy of royalty or cess
is the same is also a relevant factor for the purpose of ascertaining the
nature of tax. Tax is, thus, being inposed on the activities on the | and
and not on the land itself.

The neasure of cess on brick earth on the despatches of bricks which

is a finished product would not be on despatches of mnerals but on the
materials produced fromm nor mneral and, thus, nust be held to be bad in
| aw bei ng beyond the purview of Entry 49 of List Il of the Seventh Schedul e
of the Constitution. Brick earth and other m nor ninerals also being
subject to Parlianmentary control and regulation in ternms of the 1957 Act,
the State is denuded of its power to inpose any tax thereupon or a product
t herefrom

M NOR M NERAL MATTERS

Section 3 of the U P. ‘Act in no uncertain terns provides for

i nposition of cess on mneral rights. Such a cess has been inposed subject
to limtations inposed by Parlianent by law relating to minera

devel opnent.

It is not in dispute that in terns of the provisions of Zani ndary

Abolition Act, the mneral right has vested in the State. Mneral right,
therefore, cannot be subject nmatter of taxation as the State cannot inpose
atax on itself. Once the 1957 Act has been nmade, the power of the State to
grant |ease on the terms and conditions which being provided under the
statutes; the State, over and above the amount by way of royalty, surface
rent, dead rent, fees etc. cannot realize any other sum Such an inpost
woul d directly come in the way of m neral devel opnent. Rule 3 of the
Speci al Area Devel opnent Authority (Cess on Mneral Rights) Rules, 1997
clearly states that whereas cess on coal would be Rs. 5 to 10 per ton, cess
on stone, coarse sand etc. would be Rs. 2 to 5 per cubit nmetre. The

i mposition of cess on nmineral right, as noticed hereinbefore, has been held
to be bad in law in several decisions of this Court and several High
Courts. By reason of the said Rule, ‘even no pretence is made that cess
which is a tax has been levied onthe mneral and the same has got nothing
to do with the land. It nay be true that the authority has been conferred
with the power of State in relation to a municipality 'to levy tax but even
on that ground tax cannot be inposed unless and until the State Governnent
is held to have the requisite |egislative conpetence therefore. In terns of
Entry 5 of the State List, the State cannot be held to have the legislative
conpetence to levy tax on major mneral or mnor mneral, as the case may
be, as the field is covered by the 1957 Act and the rul es franmed thereunder
and, thus, it cannot del egate the said power in favour of the statutory

aut hority.

The object underlying the legislative enactnment is relevant for the

pur pose of upholding the validity of a statute; but before doing so what is

required to be taken into consideration is the |egislative conpetence. The

court nust at the outset address itself if and when such a question is

rai sed as to whether the State |egislature had the requisite conpetence

having regard to the Parliamentary law. Once it is held that the field

sought to be legislated upon by the State stands covered by a Parlianmentary

| egi slation, no further question ought to be asked. Once a liberal and w de

interpretation is given to Entry 54, List |, the extent of regulation of

m nes and m neral s devel opnent under the control of the Union nust be

consi dered keeping in view the sanme vis-a-vis the inpact thereupon by

reason of the State legislation. The State Act refers to mnera

devel opnent which indisputably is the subject-matter of the 1957 Act.

Section 15 of the 1957 Act confers power on the State for nmaking rules

thereunder. The State while doing so acts as a delgatee and not inits

i ndependent right of making a |egislative enactment. Both power of the

State are not akin to each other. They are conpletely different. The

aut hority under the SADA Act m ght have been constituted for a | audable
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obj ect but the sane by itself would not be a relevant factor for conmng to
the conclusion that it may inmpose a tax on mne and mineral or a mnera
right. A local authority has no right over the mineral or the mnera
right. The power to inpose tax upon the said authority by del egati on of
power or otherw se on mineral right or mine and mineral cannot be bestowed
by the State. The power to tax on mineral right cannot be del egated by the
State to any other authority. The said power per se does not fall wthin
the purview of Entry 5. The statutory authorities having regard to the
provi sions contained in Entry 5 may be del egated with the power to inpose
tax on land and buildings etc. which would have a direct nexus for which
such authority has been constituted but not on "mneral right’ which is
vested in the State. Nobody questions or has any reason to question the
validity of constitution of the authority but what is being questioned is
its power to inpose tax on mineral right or mnes and mnerals.

Apart from what has been sai d herei nabove, even the State is denuded

of its power to inpose any tax on mineral right or mnes and mnerals
havi ng regard to the provisions of the 1957 Act. If it is held otherw se,
the same woul d render India Cenent (supra), Central Coalfields Ltd. (supra)
and a | ar'ge nunber of decisions follow ng the sane wholly nugatory.

No material has been brought on record to justify the levy of fee or
conpensatory tax. In any view of the matter, if the State is denuded of its
power to levy any tax the validity of the inmpost cannot be upheld on the
ground that thereby a fee or a conpensatory tax has been | evied. The inpost
is termed as a cess on mneral right and once the validity thereof cannot
be uphel d under Entry 50, List Il, the invalidated statute would not be
val i dated by changiing the subject-matter of the tax i.e. frommneral right
to | and.

Conceptually fee and tax stand on different footings; whereas the

el ement of tax is based on the principle of conpul sory exaction; the
concept of fee relates to the principle of quid pro.quo. The validity of
tax cannot, therefore, be upheld on the ground that the sane woul d be a
fee. In any event, for the said purpose requisite pleadings in that behalf
ought to have been made by the State. The inpugned cess, therefore, cannot
be uphel d by reference to Entry 66 read with Entry 5, List Il of the
Seventh Schedul e of the Constitution of India.

It is beyond any cavil that the cess levied under SADA Act w'll have a
direct effect on royalty and ultimtely the val ue of the mneral

It is beyond anybody’s conprehensi on that SADA Act can be held to have
been validly enacted in terns of Entry 50, List |l keeping in view a |arge
nunber of decisions of this Court, beginning fromHi ngir Ranpur Coal Co...
Ltd (supra) as also several H gh Courts. (See for exanple Centra

Coal fields Ltd. (supra)) In that view of the matter once | evy on mnera

ri ght contravenes the limts inposed by the Parlianent, the question of
upholding its validity in terns of Entry 50 or for that matter in terns of
Entry 49, would not arise.

No argunent has been advanced before us on behalf of the State of UP

that the activities carried out by the authorities have any direct nexus
with the | evy of cess on coal. The Hi gh Court also did not advert to the
sai d question. Wiether there exists any given relation between anount
real i zed and anount scent has not been denonstrated. How and in what manner
the doctrine of 'quid pro quo’ has been applied had neither been adverted
to before us nor the State has shown that substantial amount of the fees
realized are spent for special benefits of its payers which was inperative.
Furthernore, the decision of the Western Coalfields Limted v. Special Area
Devel opnent Authority, Korba and Anr. cannot be said to be a good law in

vi ew of the subsequent decisions of the | arger bench of this Court in India
Cenent (supra).

The validity of a provision inposing tax on a mneral cannot be upheld .
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internms of Entry 5, List Il of the Seventh Schedul e of the Constitution of
India at the instance of a statutory authority. No nmaterial having been
brought on record that any services invoking the principles of quid pro quo
are rendered to the owners of the mine, the inpose cannot al so be upheld on
the ground that the same is a fee within the neaning of Entry 66, List Il

of the Seventh Schedul e of the Constitution

It may be noticed that a Division Bench of this Court in Jindal Stripe

Ltd. and Anr. v. State of Haryana and Ors. referred the question of concept
of compensatory tax which had been evol ved as an exception to the
provisions of Article 301 of the Constitution doubting the propositions of
| aw enunci ated in Bhagatram Raj eev Kumar v. CSI [1995 Supp. (1) SCC 673]
and State of Bihar v. Bihar Chanber of Comerce.

The levy of cess in ternms of SADA Act cannot be justified as a fee
keeping in view the fact - that the tax is sought to be inposed in terns of
Entry 50 of List Il of the Seventh Schedul e of the Constitution of India.

Section 35 of the SADA Act clearly states in no uncertain terns that

i mposition of tax is subject to the regulation of nmnes and mnerals

devel opnent. It is, therefore, clearly purported to be a tax in terns of
Entry 50 and not a fee; nor-can it be said to be a tax under Entry 49 Li st
I, in the aforenmentioned situation. The rul es even make no pretence that
the tax is inposed/'on a nmineral having regard to the fact that even m nera
ri ght has been defined under the Act.

The di scussi ons nmade herein would clearly show that keeping in view

the enactments made by the State legislature the rights of the zam ndars,
tenure-hol ders and internediaries in mnes and mnerals had vested in the
State, the inpugned | evy, cannot be uphel d.

ENTRY 49 vis-a-vis TEA ACT, 1953

Sections 10 and 30 of the Tea Act clearly go to show that not only the
producti on of tea by way of manufacture in a factory but also cultivation
thereof is under the Union control. The fields of legislature relating to
agriculture and inposition of tax on |Iand which, as noticed herei nbefore,
belong to the State |egislature, have been taken-away by Entry 52 List | of
the Seventh Schedul e of the Constitution of India read with Article 253 of
the Constitution. The very fact that the preanble refers to an
International Treaty itself is a pointer to the fact that the 1953 Act was
enacted by the Parlianment not only in exercise of its powers conferred on
it under List IIl of the Seventh Schedul e but also - in terms of List Il

t her eof .

It is, thus, not correct to contend, as has been submtted by M.

Reddy, that by reason by Article 253 of the Constitution of India, the
State’'s power is not denuded. Article 253 of the Constitution of India
begins with a non-obstante cl ause and by reason of the said provision the

| egi sl ati ve power of the State is taken over by the Parlianment and once the
field of legislation is taken over; (unless the Act i's repealed or suitably
amended by a Parlianentary Act itself), the State will have no jurisdiction
to legislate in relation thereto.

Tea industry is probably the only industry which is not only a

controlled industry but also a declared one. It being a controlled and
declared industry and the Tea Act being a law referable to Article 253 of
the Constitution of India, the State’s power to nmake any |aw dealing with
tea including | evy of any tax on any types of tea which would include green
tea | eaves would conpletely be denuded as a tax either in terns of Entry
14, 18 or 49 would affect the said commodity.

I n Maganbhai |shwarbhai Patel v. Union of India and Anr. this Court
hel d:
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"The effect of Article 253 is that if a treaty, agreenent or
convention with a foreign State deals with a subject within the
conpetence of the State Legislature, the Parlianment al one has,
notw t hstanding Article 246(3), the power to make | aws to inpl enent
the treaty, agreement or convention or any decision nade at any

i nternational conference, association or other body. In terns, the
Article deals with | egislative power: thereby power is conferred
upon the Parlianent which it may not otherw se possess."

In State of Bihar and Ors. v. Bi har Chanber of Commerce and Ors., this
Court held :
"...The inpugned Act is also not relatable to any of the Articles
249 to 253 which are in the nature of exceptions to the nornal rule
that Parlianent can nake no law with respect to the entries in List
1. If so, it follows that the State Legislatures are not denuded
or deprived of their power to nake a law either with reference to

Entry 52 or with'reference to Entry 54 in List Il. That power
remai ns_unt ouched and unaffected. Al that Parlianent has said by
enacting the ADE Act is'that it will levy additional duties of

exci'se and distribute a part of the proceeds anbng the States
provided the States do not |evy taxes on sale or purchase of the
schedul ed comoditi es.

It is useful to refer at this juncture to Articles 249 and 252 of the
Constitution of India. Once the Parlianment in exercise of its

af orementioned jurisdiction takes upon itself the field of |egislation

whi ch i s otherw se exclusively withinthe donmain of the State, the latter
is completely denuded of its |egislative power; he effect of such
Parliamentary, |egislation would be the sane as if the |egislation had been
enacted by the State Legi sl ature.

For the purposes of the Cess Act 'owner’ was with reference to a Tea
Estate, the possession of which has been transferred by | ease or nortgage
or otherw se nmean the transferee so longas his right to possession
subsists. It will, therefore, appear that the cess is levied not on |and as
a unit by reason of general ownership of [and which may belong to a | ega
owner but the cess may be | evied even upon a person /who is in possession of
a Tea Estate by | ease or nortgage or even by a licence or permssion. If,
for exanple, the |l egal owner allows sonebody else to be in possession of
the Tea Estate tenporarily for the purpose of plucking the green tea

| eaves, the cess is |levied upon such person not by reason of the genera
owner ship of the land but because he is in tenporary possession by a

perm ssion or |icence.

It woul d be noticed that whereas any house .or other buildings do not

come within the purview of the definition of immobvable properties under the
Cess Act, 1880; factories or workshops or housing for the persons enpl oyed
in the Tea estate had been brought under the inmpugned Acts. As cess is not
payabl e under the Cess Act, 1880 in respect of land on which buildi ng and/
or factory stands; in terns of the charging Section under the inpugned
Acts, the sanme woul d be payabl e which being self-contradi ctory cannot be
sustained. Simlarly, tea bushes or standing crops, green tea |eaves, would
al so not cone within the purview of the definition of "inmovable property"
or land as contained in the Cess Act, 1880. It is also doubtful as to

whet her the Cess Act, 1880 and consequently the inmpugned | evies would be
appl i cabl e throughout, the State as the levy would be attracted at the

pl aces where "road and public work cess" is payable.

The definition of land, inmmovable property as contained in the Cess
Act, 1880 play an inportant role insofar as in terns of Section 78 of the
West Bengal Primary Education Act and Section 4 of the Wst Bengal Rura

Enpl oynent and Production Act, 1976, cess would be levied on all imovable
properties on which road and public work cesses are assessed. Section 5 of
the Cess Act, 1880 provides that all imovable properties to be liable to

road cess and public works cess. The i movabl e property which is, .
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therefore, not liable to a road cess and public works cess, a fortiorari
cannot be subjected to education cess or rural enployment cess.

In Buxa Dooars (supra) primary education cess and rural enpl oyment

cess levied on tea had been held to be ultra vires Article 301 of the
Constitution of India. The said decision applies in all fours in the
present case. |n Buxa Dooars (supra) it was not necessary for this Court to
advert to a detailed discussion on Entry 49, List Il of the Seventh
Schedul e of the Constitution of India having regard to the fact that its
finding that in effect and substance the | egislation inmpugned therein

rel ated to despatches of tea and, thus, the |egislative source was required
to be found therefore with reference to sone other entry but the State had

not been able to show any. Entry 49 of List Il was not held applicable as
it was found that under the Tea Act the entire legislative field was
cover ed.

GOODRI CKE GROUP

Whet her the green tea | eaves is narketable as such or not does not

appear to be of nuch rel evance. Such a contention has al so no factua

basis. It is conceded at the Bar that sone tea estates may not have
factories attached thereto and sone factories may be functioning

i ndependent of any tea estate. Thus, those factories which process green
tea |l eaves into tea woul d purchase green tea leaves. It is difficult to
assune, as has been done by the Bench deciding "Goodricke G oup" (supra)
that green tea | eaves are not marketable. It proceeded on the basis that
"green tea | eaves’ has no nexus with the control over production of tea. If
it is held that 'green tea |eaves’ is a raw material for production of tea
or use thereof is necessary for processing it, the same would be a

mar ket abl e commodity. It appears that the Tea Board had made a schene for
grant of price subsidy to the small owners which would also be a pointer to
the fact that the Tea Board exercised its control over green tea | eaves.

In Goodricke Goup (supra) it has, thus, wongly been recorded that
general |y speaking no tea estate market green tea |eaves. The wit
petitioners have stated that there are about 50 Bought |eaf factories in
West Bengal . Bought Leaf Factories function within a statutory schene, viz.
Tea (Marketing) Control Order, 2003.

Furthernore, once it is found that the definition of 'tea’ both.in the

Tea Act and the inpugned Acts is the same, the court cannot keep the effect
of Sections 25 and 30 of the Act out of its consideration for the purpose
of ascertaining the true scope and purport thereof.

It is relevant to note that in Goodricke Goup (supra), no opinion was
expressed on Section 25 of the Act or the notification dated 30.10.1986
i ssued thereunder. Once it is conceded that greentea | eaves would come

within the purview of definition of "tea’, it is inconceivable as to how
i npost of excise duty on tea in ternms of Sub-section (2) of Section 25 of
the Act will have no bearing on the subject. By reason of Sub-section (2)

of Section 25, additional excise duty is levied. Excise duty in terns of
the Central Excise Act, it is trite, can not only be levied on finished
products but also the products at internediary stages.

Unfortunately, in Goodricke's case (supra), the |earned Judges did not
consider the matter fromthis angle.

" Goodricke’ also runs counter to India Cenent as al so Kannadasan

Ef fect of the expression "imovable property” in Cess Act, 1880 was al so
not brought to its notice and had the same been done, there would not have
been a conclusion that tea estate woul d be treated as an unit as therefrom
the standing crops and structures were required to be excluded. Coodricke
Group of case dos not, therefore, lay down a good | aw and shoul d be
overrul ed.
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| NTERPRETATI ON | N THE LI GHT OF | NTERNATI ONAL TREATI ES

It is true that the doctrine of 'Momisnm as prevailing in the European
countries does not prevail in India. The doctrine of 'Dualism is
appl i cabl e. But, where the municipal |law does not linmt the extent of the
statute, even if India is not a signhatory to the relevant Internationa
Treaty or Covenant, the Supreme Court in a |arge nunber of cases
interpreted the statutes keeping in view the sane.

A treaty entered into by India cannot becone |aw of the Iand and it
cannot be inpl enented unl ess Parlianent passes a | aw as required under
Article 253.

The executive in India can enter into any Treaty be it bilateral or
multilateral with any other country or countri es.

As regard Article 253 vis-a-vis Article 51 of the Constitution, we may
notice that in the case of Kesavananda Bharati v. State of Kerala, Sikri CJ
referred to Article 51 in the follow ng words:

"It seens to nme that, in view, of Article 51 of the Directive Principles,
this Court nust interpret language of the Constitution, if not intractable,
which is after all a Mnicipal Law, in the light of the United Nations
Charter and sol erm decl arations subscribed to by India."

The | earned Chief Justice also relied on the observation nade by Lord
Denning in Corocraft v. Ram Anerican A rways (1969) Al ER 82), that it is
the duty of the courts to construe our legislation so as to be conformty
with International Law and not in conflict with it. It is one thing to say
that legislation may be interpreted in conformty with internationa
principles but is entirely a different thingto give effect to a treaty
provision in the absence of Municipal Laws.

In Reference by President of India, it has been held that cession of
national territory involve a foreign state which can be done by the Centra
Covernment in exercise of its treaty making power. (See Union of India v.
Azadi Bachao Andol an 2003 (8) SCALE 287)

In Vishaka and Ors. v. State of Rajasthan and Os. it has been held

14. The neani ng and content of the fundanmental rights guaranteed in the
Constitution of India are of sufficient anplitude to enconpass all the
facets of gender equality including prevention of sexual harassnent or
abuse. I ndependence of judiciary fornms a part of our constitutional schene.
The international conventions and norns are to be read intothemin the
absence of enacted donestic | aw occupying the field whenthere is no

i nconsi stency between them It is now an accepted rul e of judicia
construction that regard nust be had to international conventions and norns
for construing domestic | aw when there is no inconsistency between them and
there is a void in the donestic |aw. The Hi gh Court of Australia in

M nister for Immgration and Ethnic Affairs v. Teoh [128 Aus LR 353] has
recogni sed the concept of legitinmate expectation of its observance in the
absence of a contrary |egislative provision, even in the absence of a Bil

of Rights in the Constitution of Australia."

(See al so Liverpool & London S.P. Assn. Ltd. (supra)

In Sal onon v. Conmi ssioner of Custons and Excise [(1966) 3 All E R
871], it was held that when the statute is in conpliance with internationa
conventions then it must be interpreted in confornmity therewith

MEASURE OF TAX:

It is no longer in dispute that for the purpose of determ ning the

nature of tax, the neasure with reference to which a tax is calculated is a

rel evant factor although not conclusive. (See R R Engineering Co. v. Zilla

Pari shad Bareilly (1983) SCC 330, Hingir Rampur Coal Co. Ltd. v. State of

Orissa, Bonmbay Tyre International Ltd. v. Union of India, Buxa Doors Tea
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Co. Ltd. (supra) at 218-219 para 10 and 11]

In Byranjea Jejibhoy v. Province of Bonmbay reported in [I.L. R (1940)
F.C.] it is stated :

“In determi ning the nature of the tax, consideration may be given to the
standard on which tax is levied but that is not the determning fact. The
neasure of tax is not the sole test."

Various decisions cited before us including the 7-Judge Bench judgment

in India Cenment’s case lead only to one conclusion that the power of the
State to inpose tax on land in terms of Entry 4-9 List Il can be exercised
when the land is taken as a unit. For the purpose of ascertaining the true
nature as al so the scope and extent of legislation what is required to be
seen is the substance thereof.

In Buxa Dooars Tea Co. Ltd. v. State of West Bengal this Court struck

down the cess |levied under the earlier Acts on each kilogramof tea on the
despatches fromthe tea estate of tea grown therein. This Court held that
the standards 1aid down for nmeasuring the liability under the |evy nust
bear the relationship to the nature of the |evy.

This Court observed

"If the levy is regarded as one in respect of tea estates and the neasure
of the liability is defined in terms of the weight of tea dispatched from
the tea estate there must be a nexus between the two indicating a

rel ati onship between the levy on the tea estate and the criteria for
determ ning the neasure of liability. If there is no nexus at all it can
conceivably be inferred that the levyis not what is purports to be."

507. The tea estate conprises of ‘any |and used for cultivation of tea or
intended to be used for growing plant Canelia Sinensis (L) O Kuntze and
produci ng green tea | eaves from such plant, and-shall include |and
conprising a factory or workshop for producing any variety of the product
known as '"tea’ nmade fromthe | eaves of such plant and for housing the
persons in the tea estate and other | ands which are required for ancillary
pur poses.

In that case, this Court pointed out that the nexus with the tea

estate is | ost altogether by the provision for exenption or reduction of
the levy and that throughout the nexus is confined to despatches of tea
rather than related to tea estates. In that case also it was sought to be
argued that the cess is a tax on land which is measured by the tea grown in
the tea estate and despatched therefrom This argunent was repelled by this
Court. According to this Court, there was no rel ationship or nexus between
the tea estate and the varied treatnment accorded in respect of despatches
of different kinds of tea. In the present case also cess has no nexus wth
tea estate which conprises not only the | ands on which the green tea are
grown but also the factory or the workshop where the green tea | eaves are
manuf actured into black tea, the houses of the enpl oyees where the

enpl oyees reside, other construction and al so on |ands which are ancillary
to the tea estate.

In S.C. Nawnh v. WT.QO, Calcutta [1969 SCR 108] this Court was

considering the validity of the Wealth Tax Act of 1957 on the ground that
as if it fell within Entry 49 of List Il. It was held that Entry 49 of List
Il contenplated a levy on land as a unit and the levy must be directly

i nposed on | and and nust bear a definite relationship thereto. As the
Wealth Tax Act fell under Entry 86 of List |, it was held to be a valid

pi ece of |egislation. The said decision has been referred to with approva
in India Cement (supra).

This Court also referred to the case of Second Gft Tax O ficer
Mangal ore etc. v. D.H Mazareth etc. [1971 (1) SCR 200]. In that case this
Court held that the tax on gift of land is not a tax inposed directly on
land as a unit but only on a particular use, nanely the transfer of |and by
way of gift.
www.taxcode.in




http://JUDI'S. NIC. I N supreve GaserCéatiqna(2017) taxcode.in 538,8€ 107 of 123

In Bhagwan Das Jain v. Union of India, this Court nade a distinction

bet ween | evy on incone from house property which would be an incone tax and
the Il evy on the house property itself which would be referable to Entry 49
of List II.

Land taxes are inposed in different countries. In the sovereign

countries or the countries following the unitary system the question of
conflict in the |egislative conpetence of the Parliament and the State
Legi sl ature would not arise. The dispute, however, as to whether the inpost
in effect and substance is an incone tax or tax on | and has been the

subj ect matter of various decisions. The said decisions are pointers to the
fact that in different countries in different situations |levy cal cul ated on
the annual value of the |and or annual rental value received different

consi derations at the hands of the courts.

In Cool ey TaxationVol.2 Fourth Edition, P. 558 & 564, it is stated:

"558. In general-in all jurisdictions real estate situated within the
territorial limts of the taxing district is subject to taxation unless
exenpt ed ‘either expressely or by inplication; and by inplication is neant
the exenption of federal property fromstate taxation and the exenption of
state property fromstate taxation, etc. Furthernore, the separate estates
whi ch different persons nmay own in the sanme | and, such as where one owns
the surface, another the tinber growing on it, and still another the

m neral underground, may each be subject to taxation."

But at Section 564, the |earned author states that minerals severed
and brought to the surface are taxable as personal property. ( Palner v.
Corwi th, 3 Chand. (Ws.) 297.), although real estate. (Enphasis supplied)

It is, therefore, evident that mnerals extracted and brought to the
surface would be treated as personal property and, thus, cannot be the
subj ect-matter of tax on | and.

In The London County Council ‘and " Ors. v. The Attorney General, [1901

Law Report, Appeal Cases 26], (which is a converse case) the House of Lords
whi | e considering the provisions of incone-tax payable while repelling a
contention that the fundanmental distinction between the other schedul es and
Schedule D, in that the words annual value are introduced, into the statute
not as the subject of taxation but only as the neasure of the taxation to
whi ch the property shall be subjected, observed:

"I'n ny opinion, this construction of the section is entirely w ong.
Grammatically | think it wong. | think that the words "charged with incone
tax under Schedule D' nmean "charged under Schedule D with incone tax," and
the words "such tax" nean the tax which is called in the Act "income tax."
It is said that the tax inmposed on property within Schedule A i's not
strictly an income tax, because it is levied on the annual value of
property and not on the profits received by the owner. That, no doubt, is
so, and if one were witing a treatise on taxation it would be proper to
refer to this distinction. But the question is, Wat do the words "incone
tax" nmean in the | anguage of the Legislature, and in this Act?" (P.44)

The | earned Law Davey observed:

"Again, it is said (if | understood M. Danckwerts rightly) that the

expression "profits and gains" has a technical, or al nost technical

neani ng as descriptive only of the taxable subjects conprised in Schedul e

D. No doubt fromthe nature of the case the words "gains" is nore

frequently, though not exclusively, used in Schedule D. But, unluckily for

the argunent, the word "profits" is the word selected by the Legislature

for describing generally the subjects of taxation under the Income Tax

Acts. The title to as well the Act of 1842 as that of 1853 is "An Act for

granting to Her Majesty duties on profits arising from property,

prof essions, trades, and offices." | have already drawn attention to the

| anguage of Section 102, and to the use of the words "profits or gains

arising fromlands, tenenents, hereditanments, and heritages" in Section 104
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of the Act of 1842. The truth is that the inconme tax is intended to be a
tax upon a person’s incone or annual profits, and although (for conceivable
and no doubt good reasons) it is inposed in respect of the annual val ue of

l and, that arrangenent is but the neans or machi nery devised by the

Legi slature for getting at the profits." (P.45)

The af orenentioned decision is, therefore, an authority for the

proposition that tax cal cul ated on the basis of annual value of land may in
a given situation be held to be "inconme tax’.

Giffith, C in Solomon v. New South Wales Sports Club Ltd. [19 Co. L.

Rep. 698] hel d:

"I amunable to see any reason for thinking that the term"land tax" has
ever been used in New South Wales... in any other sense then a tax on | and
directly inposed by the State."

The Suprene Court of United States in Hylton. Plaintiff in Error v.

The United States [US SCR 1 Law. Ed. Dallas 169] while considering a
guestion as to whether a tax upon carriages is a direct tax observed:

"I't was, however, obviously the intention of the framers of the
constitution, that Congress should possess full power over every species of
taxabl e property, except exports. The termtaxes, is generical, and was
made use of to vest in Congress plenary authority in all cases of taxation
The general division of taxes is into direct and indirect. Although the
latter termis not to be found in the constitution, yet the forner
necessarily inplies it. Indirect stands opposed to direct. There nay,
perhaps, be an indirect tax on a particular article, that cannot be
conprehended within the description of duties, or inposts, or excises, in
such case it will be conprised under the general denom nation of taxes. For
the termtax is the genus, and includes,

1. Direct taxes.

2. Duties, inposts, and excises.

3. Al other classes of an indirect kind, and not within any of the
classifications enunerated under the precedi ng heads.

The question occurs, howis such tax to be laid, uniformy or
apportionately? The rule of uniformty wll apply, because it is an
indirect tax, and direct taxes only are to be apportioned. Wat are direct
taxes within the neaning of the constitution? The constitution declares
that a capitation tax is a direct tax; and, both in theory and practice, a
tax on land is deened to be a direct tax. In this way, the terms direct
taxes, and capitation and other direct tax 177) are satisfied. It is not
necessary to determine, whether a tax on the product of |and be a. direct
or indirect tax."

[P.174-175]

Tax on |l and nust be direct tax, but a tax on mineral severed froml and
woul d not be a direct tax. The question has to be considered havi ng regard
to the legislative conpetence as well as the nature of the product.

Normal Iy, a tax which is nmeasured in terns of the profit arising out
| ands being in nature of a tax on income would be a direct tax. A tax,
however, which is |evied on the product would be an-indirect tax.

Excise duty is considered to be an indirect tax. Wen a | egislation

having regard to the entries in List | provides for inposition of excise
duty or additional duty, the same nust necessarily be held to be a

"manuf actured a processed product’ which by necessary inplication would be
deened to be not a product of |and whereupon a tax by the State can be

i mposed.

In State of Orissa v. Mahanadi Coal fields Ltd [1995 Supp 2 SCC 686],

this Court held:

"19. The above aspect can be | ooked at froma different angle also. The

Oissa Rural Enpl oynent, Education and Production Act, 1992 (Orissa Act 36

of 1992) provided that all lands shall be liable to the paynent of tax

under the Act. Land is defined in Section 2(c) of the Act to mean, "land of
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what ever description ... and includes all benefits to arise out of |and".
Lands held for carrying on mining operations would be taken in by the said
definition. It is patently clear that 'mnerals’, which are benefits
arising out of land, will be roped in within the purview of the |evy under
Section 3(1) read with Section 2(c) of the Act. So the charging section of
the i npugned Act inposes a tax on the "mnerals’ also and not confined to a
I evy on land or surface characteristic of the land. Yet another aspect that
is self-evident is that for all |ands, other than mneral-bearing |and, the
tax is levied as a percentage of the "annual value of the land". So far as
tax on nmineral-bearing land is concerned, it is for the State Government to
prescribe the same and it has been so fixed in accordance with Section 3(4)
(i) of the Act based on "average annual income". As stated in para 3
(supra), by adding Schedule C as per notification dated 26-9-1994 ( Annexure
B, p. 270 of the Paper-Book), the rates of tax are fixed for different

ki nds of minerals per acre, obviously based on "average annual incone".
Wth regard to coal -bearing land, as per Section 3(2)(c), the statute
itself has specified therate of tax in the Schedule at Rs. 32,000 per

acre. \W have already seen that lands other than m neral-bearing | ands and
coal -bearing lands will fall outside the purview of the inpugned Act since
they are dealt with under the Orissa Cess Act, 1962. It is only the "coal -
bearing l'and" and "mi neral -bearing land", as defined in Section 2(a-1) and
Section 2(d), which have to bear the brunt of taxation. In the light of the
above, we have no doubt in our mnd that the substance of the |evy under
the Orissa Rural Enpl oynent, Education and Production Act, 1992 is really
on "m neral -bearing | and" and "coal -bearing | and".

20... W have already held that |levy of tax under Orissa Act 36 of 1992 is
i n substance on mnerals and mneral rights, which has nothing to do with
surface characteristic of the land. In this view of the matter, the |evy of
tax, on mneral -bearing | ands and coal - bearing l'ands, under Section 3 read
with Section 2(a)(1l) and Section-2(d) of the Act is beyond the conpetence
of the State Legislature and is ultra vires."

The State of West Bengal had carried out anendnents in the inpugned

Acts after the India Cement (supra) by inserting coal bearing |ands instead
and in place of coal mnes but the definitions of mnes within the neaning
of several Parlianmentary Acts including Mnes Act, 1952 and the coa
bearing lands are in pari nmateria. Even the definition of despatch under
the i npugned Acts and the Parlianentary Acts nake no significant
difference. W nmay notice that even in relation to m nes and minerals, a
cess @0.50 paise per tonne is levied on ninerals or material's despatched
fromthe | and. These provisions go to show that the materials which are
produced on the land, as for exanple bricks, which can be said to be a

mat eri al and which has no bearing with the mnerals extracted therefrom
becanme the subject-matter of tax. The inpugned Acts do not show that as to
how bri cks manufactured fromthe agricultural |and by extracting brick-
earth have a rational connection with the annual value of the land.

Measure of tax is an indicia for determ ning the character and nature
of tax.

Furt hernore whether an inpost would be tax on 'incone’ or 'gross

receipts’ fell for consideration before the Bonbay High Court in Unit Trust
of India and Anr. v. P.K Unny and Ors. [(2001) 249 ITR 612]. The High
Court, inter alia, framed the follow ng question

"(A) Whether the interest-tax under the Interest-tax Act, 1974, is a tax on
incomre and, if so, whether interest accruing to the UTl from | oans advanced
by it stands exenpted in view of Section 32 of the UTlI Act, 1963.

Kapadi a, J.(as the |earned Judge then was) speaking for the Division
Bench noticed that the tax on interest under the Interest-tax Act is
payabl e even if there is no inconme and that it is a tax on gross receipts
of interest.

The contention raised therein which was negatived by the H gh Court,
inter alia, was that Interest-tax Act |like Inconme-tax Act al so seeks to .
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| evy tax on gross receipts and the provisions of the Incone-tax Act are in
pari nmateria with the provisions of the Interest-tax Act. Such a contention
was raised having regard to the fact that in terns of the Interest-tax Act
read with the circular issued by the Reserve Bank of |ndia, the burden of
such tax woul d be passed on to the borrowers but CBDT issued a circul ar

di sabling UTI fromrecovering interest tax fromthe borrowers.

It will, therefore, be noticed that neasure of tax was considered to
be an indicia for determ ning the nature and character thereof, nanmely, as
to whether such tax is an income or gross receipts of interest.

I n Hoechst Pharmaceuticals Ltd. v. State of Bihar and Ors., a question
arose whether the tax on gross turnover would anmbunt to a tax on inconme?
Gross turnover and gross receipts are relevant for the purpose of

determ ning the incone of a person but despite the same, the neasure of tax
on gross receipts or gross-turnover was held to be not an incone so as to
attract tax on income. These decision, anongst others, is indicative of the
fact that the Court had considered the neasure of tax for determ ning the
nat ure t hereof.

If a tea estate is taken to be a unit and green tea | eaves are taken

as the neasure of tax on | and conprising the Tea Estate, as contended, the
| evy of cess can never be uniformand will have no nexus with the |land as
the land used for factory, workshop and the houses for persons enployed in
the tea estate have no contribution to the production of tea | eaves which
have nexus only with the |l and where tea plants are grown and whi ch produce
green tea |l eaves. Apart fromthis, inatea (c)stats, there are fallow

l and, nursery and other areas apart fromthe factory, workshop, house where
cultivation of tea bushes or plant are not possible. By use of the so
cal l ed neasure of production of tea |eaves, such lands woul d remai n outside
the levy of cess.

A distinction exists between a capital value as a neasure of tax and
capital value as assets. The validity of levy can be upheld where taxes on
bui |l dings are levied having regard to a percentage of capital val ue

provi ded the sane is not unreasonable or confiscatory in nature.

Muni ci palities which ordinarily provide for conpensatory tax may al so be
del egated with the power of levying tax or on buil ding the neasure whereof
may be on the annual value of the buil ding. However, what is converted into
I ncome can reasonably be regarded as incone. Save and except ‘tax on
profession or callings etc. as contained in Article 276 of the
Constitution, the State has no | egislative conpetence to inpose tax on

i ncone.

Subj ect of a tax and the nmeasure of a tax have sone relationshipto
determ ne the question as regard character of |egislation

It is also well-settled that for the aforementioned purpose only
perm ssi bl e met hods of val uation can be adopted. Even-in D. G Gose & Co. Vs.
State of Kerala, , prima facie, it appears, such perm ssible nmethod had not
been adopted. The nethod of valuation for inposition of tax on | and or
bui |l di ng, furthermore, nmust be a known one. A npde to calculate tax on the
basi s of value of a part of land which is itself being taken away or on the
basi s of annual yield having regard to the definition of tea estate may not
be held to be a perm ssible or known nmet hod of val uation

Tax sought to be assessed on the floorage of the building and whence

the amount of it is varied according to the nunber of buildings owned by
the person charged has been held to be ultra vires. (See Bhuvaneshwariah v.
State, [AIR 1965 Mys. 170])

The inmpost having regard to the definition of tea estate may be held

to be irrational as the sane tea estate nay contain a |l arge nunber of

factories, houses and other structures with little open land for tea

pl antati ons whereas a tea estate conprising the same area may have tea
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plantation only with no factory or houses situate thereupon

It is thus evident that the inpugned | evy has no nexus with |land as
such but is a tax only on production of tea | eaf and hence beyond the
conpetence of the State.

There are, thus, several reasons why the nexus between the |evy and

the neasure of the levy is lost in the present case.

(a) "Green tea | eaves" which is adopted as the neasure of the levy is
defined to mean the plucked and unprocessed green | eaves of the tea plant.
In defining "tea estate" several categories of |and have been cl ubbed
together. Firstly, there is the land used for producing green tea | eaves.
Secondly, there is the land intended to be used for growing tea plants (but
which is not being so used). Thirdly, there is land conprised in a factory
or workshop for producing conmercial tea. Fourthly, there is the | and
conprised in housing estates within the tea estate; and fifthly, there are
| ands used for ancillary purposes (not production of green tea | eaves).

(b) It is thus seen that the measure of tax is related to the produce of
only one portion of the land purported to be defined as the unit of

taxati on.

(c) Additionally, the land conprised in a factory or workshop for producing
comerci al tea has no nexus whatsoever with the growing of tea plants
because by definition, green tea | eaves for the purpose of the |evy neans
unprocessed green | eaves of the tea plant. The factory and workshop | and
therefore has no connection whatsoever with the production of green tea

| eaves. Simlarly, the levy on the |and used for housing estates and those
used for ancillary purposes also have no rational connection with the
producti on of green tea | eaves.

(d) In any event the productivity or yield value of all the areas of a tea
estate other than that portion which is currently being used for
cultivation of the tea plants has been totally ignored for the purpose of
fixing the all eged neasure of tax.

Whet her the nmeasure of tax provided in the Act bears a rational nexus

with the levy itself, has been considered in the case of Buxa Dooars Tea
Co. Ltd. (supra). In paras 10 & 11 of the said judgnent the follow ng
proposi tions have been el uci dat ed:

(a) The statutory provisions for neasuring the liability on account of the
levy throws [ight on the general character of tax.

(b) The method of determning the rate of |evy would be relevant in

consi dering the character of the |evy.

(c) The standard on which the tax is leviedis a relevant consideration for
determ ning the nature of tax although it could not be regarded as the
conclusive in the matter.

(d) Any standard which maintain a nexus with the essential character of the
| evy can be regarded as a valid basis of the assessing the neasure of the

| evy.

It was observed

"It is apparent that the standards laid down for neasuring the liability
under the levy nust bear a relationship to the nature of the levy. In the
case before us, however, we find that the nexus with the tea estate is |ost
al together..."

Measure of tax by way of levy of cess nmust al so have a direct nexus

with the point of taxation. In the instant case, tax is levied on green tea
| eaves which is produced out of an activity on |and and whi ch has no
bearing with the tax on land as a unit. Thus, the point at which such tax
is levied may al so provide for a relevant factor for the purpose of Judgi ng
the legislative conpetence of the State. [See Dianond Sugar MIls Ltd., and
Anr. v. The State of Uttar-Pradesh and Anr.

The definition of tea is "for the purpose of the Act" which woul d nean
for all the purposes of the Act.
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In HL Sud. Inconme Tax O ficer, Conpanies Crcle 1(1). Bonbay Vs.

Tata Engi neering and Loconotive Co. Ltd. [AIR 1969 SC 319 at 319], this
Court hel d:

"The expression "for all purposes”, used in S. 43 only indicates that when
an appointnment is made for a particul ar assessnent year it is stood for al
purposes as far as that assessment is concerned i.e., for all purposes for
i mposing tax liability, determ ning the quantumof the liability and for
recovering it. The expression does not extend the liability to any other
assessment excepting the liability for the assessnent year for which the
appoi nt nent is nmade."

In MK Kochu Devassy v. State of Kerala etc., it is stated:

"13. W find ourselves wholly unable to accept any of the contentions. The
terns of Section 2 of the 1947 Act as substituted by Section 3 of the
Keral a Act are absolutely clear and unanbi guous and when they |ay down that
the expression "public servant” shall have a particular meaning for the
pur poses of the Act, that meaning nust be given to the expression wherever
it occurs.in the Act. "For the purposes of the Act" surely nmeans for the
pur poses of all and not only sone of the provisions of the Act. If the
intention was to limt the applicability of the definition of the
expression "public servant™ as contended, the | anguage sed woul d not have
been "for the purposes of the ‘Act" but sonething like "for the purposes of
the Act insofar as they relate to the of fences under Sections 161 to 165A
of the Indian Penal Code™.

[ See al so Ashok Leylands v. State of Tami| Nadu (C. A Nos. 976-979 of 2001
di sposed of on 7.1.2004]

In Central Coalfields Ltd. (supra), it was held:

"45. In this case, it is clear that so far as imposition of cess on mnes

and mnerals is concerned, the sane has not been levied taking the |and as
a unit or the annual value thereof, but on the basis of royalty payable on
the mnerals raised therefromor on the price of the value of coal raised

fromthe mnes which have no direct bearing with the inposition of cess on
land as a unit. "

It was further noticed therein:
"47. In Comm ssioner of Incone tax, Banglore v. B. O/ Srinivasa Setty, the
Supreme Court held as follows (at page 975):
"The character of the conmputation provisions in each case bears a
rel ati onship to the nature of the charge. Thus the charging section and the
conput ati on provi sions together constitute an integrated code. VWhen there
is a case to which the computation provisions cannot apply at-all, it is
evi dent that such a case was not intended to fall within the charging
section."
Proceeded further, the Suprene Court observed (at page 975):
“I't nust be borne in mind that the legislative intent is presuned to run
uni formy through the entire conspectus of provisions pertaining to each
head of income. No doubt there is a qualitative difference between the
chargi ng provision and a conputation provision. And ordinarily the
operation of the charging provision cannot be affected by a construction of
a particular, conputation provision. But the question here is whether it is
possible to apply the conmputation provision at all if a certain
interpretation is pressed on the charging provision. That pertains to the
fundanental integrality of the statutory schene provi ded for each head."

[ Enphasi s suppl i ed]

Furthernore, when a provision is laid dowmn in a statute, the sane
shoul d be construed having regard to the decisi ons which had been rendered
by this Court.

In Goodyear India Ltd. v. State of Haryana, it was held that taxing
statute has to be construed strictly. It was opined that a tax inposed by
the State Legislature on despatch on nmanufactured goods outside its
territory is ultra vires.
It was further held that:
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"It is well settled that while determ ning the nature of a tax, though the
standard or the neasure on which the tax is levied may be a rel evant
consideration, it is not the conclusive consideration. One nust have regard
to such other matters as decided by the Privy Council in Governor Genera

in Council v. Province of Madras, (AR 1956 PC 98)(supra), not by the nane
of tax but to its real nature, its pith and substance which nust determ ne
into what category it falls."

In Central Coalfields Ltd. (supra), it was observed

"52. Fromthe conspectus of the aforenmentioned decisions it is, therefore,
clear that the neasure of the tax throws light on the nature of the tax and
it may be considered for the purpose of finding out as to whether the

i npost has any nexus with the tax or not. It is evident that the true
character of the levy in Cess Act is that although it appears to be tax on
land, in effect, and substance, it is a tax on ninerals extracted
therefrom"

In Krishi Upadan Mandi Samti & O's. (supra), it was held:

"...Itlis 'trite that fiscal statute nust not only be construed literally,
but also strictly. It is further well known that if in terns of the

provi sions _of a penal statute a person becones liable to follow the

provi sions thereof it should be clear and unambi guous so as to | et himknow
his legal obligations-and liabilities thereunder

The matter may be considered from anot her angl e, "Expressio unius (persone
vel rei)est exclusio alterius", is a well known nmaxi mwhich neans the
express intention of one person or thing is the exclusion of another. The
said maximis applicable in the instant case. [ See Khenka and Co.

(Agencies) Pvt. Ltd. ‘etc. v. State of Maharashtra etc. ].

Having regard to the fact that in the event it is held that buying of seeds
which is a comodity governed by a Parlianmentary Act would attract paynent
of market fee in terns of the said Act, a conflict wuld arise. In ordinary
parl ance at particular stages in which seeds are grown from breeder seeds
pay take the form of wheat but the said production which is bought by the
respondents is also governed by the provisions of the Seeds Act and the

Rul es framed thereunder. The definition of 'seed” as noticed hereinbefore
is of wide anplitude. It includes seedling of food crops. It is, thus,
necessary to construe both the statutes harnoniously. Both, the Statutes
nmust be given proper effect and allowed to work in‘their respective fields.
Even if there is sonme over-I|appings, the sanme should be ignored."

An endeavour, it is trite, shall be nade to avoid such a conflict,
particul arly when one of the two possible constructions shall be in
consonance with the purport and object of a Parlianmentary Act.

In District Council of the Jowai Autononous Distt. v. Dwet Sinah Rynbi
[(1986) 4 SCC 38], royalty inposed on tinber renoved fromprivate forests
was held to be a tax not on |and on the ground that the royalty payabl e has
no reference to the extent of land and the nature of land and its
potentialities and, thus, a tax on tinber which is brought fromprivate
forests. It was hel d:

"18... The notification in unanbi guous terns says that the royalty shall be
on the squared log pines. It has no reference to the |and on which those
trees have grown. In pith and substance it is a tax on forest produce grown
on private lands. The District Council has no power to levy such a tax on
forest produce under paragraph 8 of the Sixth Schedule to the Constitution.
Rel i ance was, however, placed on the mnority judgment of Justice Sarkar in
K. T. Mopil Nair v. State of Kerala in support of the plea that |ands on
which forests grew could be taxed under entry 'tax on |lands and buil di ngs’.
The i nmpugned | evy being not a tax leved on | and as we have pointed out
above, the said observation in the above decision is not useful to the
appel l ants. W nay add that the very same | earned Judge has observed at
page 106 that no tax could be levied by a State Legislature on forests as
such while tax may be levied on the |Iand on which forests grew. But we are
convinced that the levy in question is not a levy on land..."
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A distinction nmust be borne in mind as regard the approved net hod of

val uation for the purpose of inposition of tax on |and and buil ding. W
shoul d not be under any elusion or suffer any confusion in this behal f.

Met hods of determ ning annual value of a land or building is distinct from
the value of the mineral bearing |and. Annual value of a land or building
is determ ned by applying one or the other approved or known mnet hod of

val uation, but the sane cannot have any application for determ nation of
the total value of the mineral bearing | and. The valuation of mnera
bearing | and woul d be dependent upon so many factors which woul d incl ude
the geographical condition, quality and quantity of the mineral which can
be renoved, the capital required to be invested and various other factors.
Once the mneral is renoved fromthe mneral bearing |and, the surface may
not either remain in existence and, thus, the value of the |and would
gradual |y cone down. The value of a land with mnerals and wi thout mnerals
woul d be different. As and when mineral is taken out of the |land, the val ue
is di mnished. The nmethod of inmposing tax with reference to the mnerals
produced fromthe land, thus, cannot be a criterion for determ ning the

val ue of the land and, thus, the said method of valuation should not nade
to apply which is applicable for the purpose of determ ning the annua

val ue of land or building. This aspect of the matter has again not been
consi dered in Goodricke Group (supra).

In Goodricke G oup (supra) this Court noticed A oy Kumar Mikherjee

(supra) and Kunnat hat That hunni Moopil Nair v. State of Kerala. It was

hel d:

"It is thus clear fromthe aforesai d decisions that nerely because a tax on
land or building is inposed with reference to its incone or yield, it does
cease to be a tax on'land or building. The incone or yield of the
land/building is taken nerely as-a neasure of the tax; it does not alter
the nature or character of thelevy. It still remains a tax on |and or

buil ding. There is no set pattern of |evy of tax on |ands and buil dings -

i ndeed there can be no such standardi zati on. No one can say that a tax
under a particular entry nmust be levied only in a particular manner, which
may have been adopted hitherto. The legislature is free to adopt such
nmethod of levy as it chooses and so |ong as the character of |evy renains
the sanme, i.e., within the four corners of the particular entry, no

obj ection can be taken to the nethod adopted. In the cases before us, the
cess is no doubt is calculated on the basis of the'yield - for every

kil ogram of tea | eaves produced in a tea estate, a particular cess is
levied. But that is a well - accepted node of levy of tax on'land. The tax
is upon the land - upon the "tea estate" which is classified as a separate
category, as a separate unit, for the purpose of |evy and assessment of the
said cess quantified on the basis or the quantum of produce of the tea
estate. It cannot be characterized as a tax on production for that reason
As pointed out in Mopil Nair - "a tax on land is assessed on the actual or
potential productivity of the |land sought to be taxed". There cannot be
uniformlevy unrelated to the quality, character or income/yield of the
 and. Any such | evy has been held to be arbitrary and discrimnatory."”

Wth utnost respect, the approach in the legal situations obtaining

herein may not be correct. The said opinion stares.on the face of India
Cenent (supra), Oissa Cenent(supra) and P. Kannadasan (supra). |ndia Cenent
(supra) cane to be interpreted correctly in Kannadasan but the sane |earned
Judge appears to have taken a different view in Goodricke, Goup (supra).

The Court therein did not consider the Mopil Nair’'s case inits
proper perspective where a flat rate of tax inposed on |ands was held ultra
vires Article 14 of the Constitution of India.

In Moopil Nair (Supra), this Court held:

"...Odinarily, atax on land or |and revenue is assessed on the actual or

the potential productivity of the |and sought to be taxed. |In other words,

the tax has reference to the inconme actually nade, or which could have been

made, with due diligence, and, therefore, is levied with due regard to the

i nci dence of the taxation. Under the Act in question we shall take a
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hypot heti cal case of a number of persons owning and possessing the sane
area of |land. One mamkes nothing out of the |and, because it is arid dasert.
The second one does not nmake any incone, but could raise sonme crop after, a
di sproportionately large investnment of |abour and capital. A third one, in
due course of husbandry, is nmaking the land yield just enough to pay for
the incidental expenses and | abour charges besides |and tax or revenue. The
fourth is making |large profits, because the land is very fertile and
capabl e of yielding good crops. Under the Act, it is manifest that the

fourth category, in our illustration, would easily be ale to bear the
burden of the tax. The third one may be able to bear the tax. The first and
the second one will have to pay fromtheir own pockets, if they could

afford the tax. If they cannot afford the tax, the property is liable to be
sold, in due process of law, for realisation of the public demand. It is
clear, therefore, that inequality is wit large on the Act and is inherent
in the very provisions of the taxing section

Moopil Nair (supra), therefore, states about the productivity as a

basis for taxation and not the actual production or yield by weight. Yield
fromyear to year would depend on a | arge nunber of factors including the
expertise and financial health of the conpany nanagi ng the estate, costs

i ncurred in devel opnment and nmai ntenance of the garden and nmany ot her
factors. It would not, therefore, be correct to deduce relying on or on the
basis of Mopil Nair (supra) as has been sought to be done in Coodricke
Group (supra) that tax on | and can be neasured by the "yield" of |and and
then translate it to the weight of the tea produced.

The yield of tea fromold tea estates may be qualitatively and
guantatively less than the new tea estates Quality and quantity of the
yield of tea may not only depend upon the age of the tea plants but also
the quality of the Iand and thus, the yield both quality or quantityw se
woul d depend upon several factors, nanely, quality of the soil
geographi cal as well as climte conditions and several other factors.

As cess has not been inposed on the | easehold in respect of sub-soi

m neral right vis-a-vis surface l'and as a unit, the inpugned tax mnust be
held to be beyond the | egislative conpetence of the State in ternms of Entry
49 of List Il of the Constitution/of India. So far as tea is concerned as
even agricultural activities thereof had been taken over andas in terns of
Section 30 of the Tea Act the value of tea is to be determ ned by the
Central CGovernment, no tax can be inposed on tea which will have a direct

i mpact on the val ue thereof.

As coal is also an essential comobdity in terns of Essentia

Conmmodities Act, 1955, its distribution, narketing as also price is

regul ated and controlled by Colliery Control Oder 1945 nade under the
Essential Conmodities Act. As the price of coal is to be determ ned by the
Central Governnment or the Coal Controller under the Colliery Control Order
1945 whi ch was continued under Essential Commodities Act, 1955 and thus
bei ng covered by Entry 33 List Il of the Seventh Schedul e of the
Constitution of India, no tax on coal can be inposed which will have a

di rect nexus on the value thereof. The inmpugned Acts must be construed
having regard to the other statutes operating in the field.

A statute will not be valid unless the defects pointed out are

renoved. Such renpval of the defects nmust be done keeping in viewthe
principle of 'legislative conpetence’. Even the Parlianment coul d not
val i date an Act which was enacted wi thout proper |egislative conpetence. As
the nmeasure of tax levied led to the declaration of the law invalid being
in truth and substance to be beyond the conpetence of the State Legislature
by reason of the inpugned Acts, the | evy cannot be said to have been
reval i dated. They were required to be reenacted but such reenactnent nust
also be in tune with any or other entries nmade in List Il of the
Constitution of India.

The definition of mneral is wide. A coal washing plants or coke-oven .
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plants are collieries or coal mnes and 'washed coal’, ’'slurry’, sludges
and cokes of different grades would also cone within the definition of
"coal’. Thus, the owners of the industries |ike coke-oven plants or coa

washeries which nay be set-up either within the precincts of a coal mne or
out side the same, would be subject to paynent of tax on their products

al t hough carrying out such operations is controlled and governed by
Parlianmentary regulatory statutes. Having regard to the definition of a
mne vis-a-vis that of "imovable property" and "l and" contained in Cess
Act, 1880, reconciliation of inposition of tax on 'coal’ and 'tea’ is not
possi bl e. By way of exanple we nay notice that coke produced from a coke-
oven plant has specifically been included as a subject matter of tax and
the wei ght thereof is measured on the basis that one tonne of coke would be
equi valent to 11/2 tonne of coal. Coke is an industrial product,

manuf actured i n coke-oven plants, sone of which are highly sophisticated
ones but even such a material has not been exenpted fromthe purview of the
statutory inposts.

As any buil ding, factory or standing crops would not cone within the
purvi ew of definition of "imovable property" under the Bengal Cess Act,
1880; "tea estate" as such having regard to its definition cannot be
treated to. be one unit soas to capable of being |evied any I and tax. Tax
on land is leviable only uponthe owner of the and not upon those who have
no right thereover. Tea estate as such cannot be treated as a unit under
the Bengal Cess Act ‘and consequently under the imnmpugned stat utes.

I, therefore, amof the opinion that the in the instant case tax has

been i nposed not on the tea estate as-a unit but on the activities of |and
i nasmuch as growi ng of tea would be such activity which having regard to
the provisions of the Tea Act squarely falls within the purview of Entry
52, List I.

AN OVERVI EW OF SOVE OF THE DECI SI ONS OPERATI NG | N THE FI ELD

We may now briefly consider anpbngst others the decisions, relied upon
by the | earned counsel appearing on behalf of different States.

In The Anant MIls Co. Ltd. etc. etc. v. State of Gujarat this Court

was considering the validity of the provisions of the conservancy charges
 evied by Munici pal Corporation wherefor classification of property had
been nade for the purpose of conputation of conservancy charges at "higher
rates on certain special classes of properties |ike factories, textile
mlls etc. vis-a-vis other properties. The questions which have been raised
herein were not raised in that case. The core question which was posed
therein was as to whether having regard to the affidavit filed on behal f of
the respondent Corporation the classification could be upheld onthe basis
that total expenses to be incurred for conservancy service is required to
be found out first whereafter, different rates of conservancy tax fixed for
a particular class of property must be related to the cost involved in
supply of conservancy service to that class. The Court held that a broad
and general estimate of the cost of conservancy service and the tax

recei pts after taking into account the relevant factors would satisfy the
requi rement of law. If a broad neaning of |land for the purpose of

i mposi tion of conservancy tax is required to be given, the same would

i ncl ude m neral which would, enpower the State to |l evy tax on mneral. Such
a finding would lead to an absurd result and make Entry 54 of Li'st |

oti ose.

Therein the fact situation was absolutely different insofar as the

definition of land contained in Clause 30 of Section 2 of the Corporation

Act was wi de enough. The Cess Act defines |and and i nmovabl e property

differently. Keeping in viewthe activities carried on the land itself

al t hough the sane was beneath the surface, this Court held that the nmins

buried in the soil being in the possession of the conpany woul d come wthin

the purview of the definition of [and stating:

"These mains are fixed capital vested in |and. The conmpany is in possession
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of the nains buried in the soil, and so is de facto in possession of that
space in the soil which the mains fill, for a purpose beneficial to itself.
The decisions are uniformin holding gas conpanies to be rateable in
respect of their mains, although the occupation of such mains may be de
facto nerely, and without any |legal or equitable estate in the | and where
the mains lie, by force of sone statue.”

In State of Karnataka v. Drive-In Enterprises, [2001 (4) SCC 60], it

i s observed

"Whereas in the present case, the vires of an enactnent is inmpugned on the
ground that the State Legislature | acks power to enact such an enactnent,
what the court is required to ascertain is the true nature and character of
such an enactnment with reference to the power of the State Legislature to
enact such a |law. Wil e adjudging the vires of such an enactnent the court
nmust exam ne the whol e enactnent, its object, scope and effect of its
provision. If on such adjudication it is found that the enactnment falls
substantially on a matter assigned to the State Legislature, in that event
such an enactnment nust be held to be valid even though nonencl ature of such
an enactnent shows that it is beyond the conpetence of the State
Legi sl ature: In other words, when a levy is challenged, its validity has to
be adjudged with referenceto the conpetency of the State Legislature to
enact such a law, and while adjudging the matter what is required to be
found out is the real character and nature of |evy."

[ Enphasi s suppl i ed]

| mposition of cess cal cul ated on value of coal, tea etc. for the
reasons stated herei nbefore has been found to be beyond the |egislative
conpetence of the State

Furthernore, it is, one thing to say that a land is being used as a

hat as was in, the case of Aoy Mikherjee (supra) or forest as was the case
of Moopil Nair (supra) but it is another thing to say that a tax is inposed
on activities of land confined to extracti on of mneral which is clearly
beyond the power of the State Legislature. On the sanme anal ogy | evy of
house tax is perm ssible having regard to the nature and object thereof
wherefor there can be a valid classification. The annual valuation of the
house on the basis of incone nmust '‘be considered for the purpose of
quantifying the tax. But the said principle would not apply in the case of
tax on production of mnerals.

We, having regard to the decisions of this court in Buxa Dooars and

I ndia Cenent which are directly on the point, do not think that the
approach to the questions involved in the instant case shoul'd be different.
In inmposing tax. having regard to political or econom cal consideration it
may be permissible to all ow some concession-to the snall owners or incone
arising fromthe land may be taken into considerati on but as woul d be
noticed fromthe decisions the validity of such taxes have been upheld in
relation to the land or the structures standing thereupon or a tax on

ci rcunst ances and properties.

W may notice that in District Board of Farrukhabad v. Prag Dutt and

Os. [AIR 1948 All ahabad 382] a distinction was nmade between a tax on
circunstances and properties and tax on incomes saying that the fundanmenta
di fference being that income tax can be levied for their owninconme and if
there is no incone no tax is payable. But in the case of circunstances and
property tax, where a man’'s status has to be determ ned his total business
turnover may be considered for purposes of taxation, though he nay not have
earned any taxable inconme. The question posed therein was considered from
the angle that the business turnover may be a rel evant factor for

determ nati on of man’s status.

Simlarly, in Assistant Comm ssioner of Urban Land Tax Madras and
O's., etc. v. Buckinghamand Carnatic Co. Ltd. etc, it has been held that
tax directly inposed on | and and buil di ngs nmust have definite relation
t her et o.
www.taxcode.in




http://JUDI'S. NIC. I N supreVve GaserCéatiqna(2017) taxcode.in 538,8€ 118 of

123

[ Enphasi s suppl i ed]
Herein there does not exist any such relation

In Union Carbide India Ltd. v. Union of India, the question which

arose for consideration was as to whether the Al um nium Cans which are used
only for the purpose of manufacturing flashlights, would attract excise
duty. The marketability of Al um nium cans came up for consideration for
determ nati on of the question as to whether any excise duty can be |evied
on such al um nium cans and not for any other purpose. W have noticed that
green tea |l aves are narketable.

In DG Gose and Co. v. State of Kerala, while upholding the validity

of the Kerala Building Tax Act, this Court considered the nature thereof,
nanely, it was on recurring tax, observing that the nethod of fixing annua
val ue on the basis of the figures nentioned in the assessnent books of

| ocal authorities is valid as adequate procedure for determ nation thereof
had been laid down. The opini on expressed by Singhal, J. wth utnost
respect is doubtful-

Herein, the anpbunt of cess required to be determ ned on coal and tea

will have a direct nexus with-the productivity thereof which has got
nothing to do with annual valuation of the land as no procedure therefore
can be or has been laid down. The mineral is a part of the |and and thus
price of a mneral, having regard to the decisions of this Court, cannot be
said to be a valid method for determ nation of the annual value of the cost
bei ng | evi ed.

Under Section 30 of the Tea Act, the Central Governnent has the power

to fix the market price. Fixation of an uniformmarket price by the Centra
Government woul d not be possible if it is held that a different rate of
cess can be levied, by different States which will have a direct inpact on
the sale price thereof.

In State of Rajasthan v. Vatan Medical & General Store, this Court

uphel d the power of the State to make a |law with respect to manufacture of
intoxicating |iquor, which power evidently exists in the State under
Entries 8, 1, 6 and 51 List Il of. Seventh Schedul e of Constitution of
India read with Article 47 thereof. Having recorded that finding, it was
observed that once the act come within the four corners of the State
entries, no Central Law nade further in terns of List | or List I'll can be
held to be valid. The said decision has no application in instant case.

In Ralla Ramv. Province of East Punjab, [1948 FCR 207], annual val ue

of the buildings and | ands was to be ascertai ned by estinmating the gross
annual rent at which such land or building with its appurtenances and any
furniture that may be left for use or enjoyment wi'th such buil/ding m ght
reasonably be expected to let fromyear to year. In that case, therefore
gross annual rent so fixed or expected reasonable rent was nade the
criteria, wherefor a procedure had been laid down. It nay be noticed that
in Ralla Ram (Supra), also the Federal Court stated that neasure of tax
throw light on the general character of the tax. The levy was upheld
observing that the encroachment into the federal fieldis not so great as
to characterize it as a col ourable piece of legislation. In the instant
case, however, as we have noticed herei nbefore that the encroachnment of the
State Legislation into the Parlianentary Legislation is grave in nature.

By reason of the inpugned |egislations, only the node of collection of

tax has been altered to the effect that instead and place of price of tea

and on despatches of coal and tea; the sane is to be |evied on val ue

thereof, excluding the elenents of royalty, tax etc. Pit-head value of the

coal wherefor expenses were required to be incurred which would include the

i ncome fromthe coal nine, whereas value of coal at the points of despatch

fromcoal mne would al so include the ambunt of royalty or other taxes paid

t hereupon. Thus, the value of coal is to be determ ned when the same was at
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the pit-head or dispatch would not nmake any determ native changes in the
nature and character of the tax. Nor as indicated herei nbefore, makes any
substantial difference in the value of coal

In Ralla Ram (supra) citing Lord Atkin in Gallahagar v. Lynn, it was

hel d:

"It is well established that you are to | ook at the true nature and
character of the legislation", Russell v. The Queen, the pith and substance
of the legislation. If on the view of the statute as a whole, you find that
the substance of the legislation is within the express powers, then it is
not invalidated if incidentally it affects matters which are outside the
aut horized field. The | egislation nmust not under the guise of dealing with
one matter in fact encroach upon the forbidden field. Nor are you to | ook
only at the object of the legislator. An Act may have a perfectly lawfu
object, e.g., to pronpte the health of the inhabitants, but may seek to
achi eve that object by invalid nethods, e.g., direct prohibition of any
trade with a foreign country. ln other words, you may certainly consider
the clauses of an Act to see whether they are passed 'in respect of the

f or bi dden subject."

In Al ay Kumar Mukherjee v. Local Board of Barpeta, inposition of tax

on |land used as a market was upheld on the ground that the use to which the
land is put, can be taken into account. In the instant case, the use of
land is extraction of coal or production of tea. Having regard to the
Parlianmentary Acts, any tax on the activities of land is forbidden. In the
case of Ajay Kunar Mikherjee (Supra), the State even could inpose tax in
terms of Entry 26 of List Il as was observed-in I.T.C Ltd. (supra).

In Goodricke Goup (Supra), Jeevan Ready, J., in no uncertain terms

hel d that overlapping of two fiel'ds may be perm ssible but the conflict has
to be determ ned having regard to the fact whether it is slight as well as
the basis as to whether such overlapping is on fact or is on |law Despite
slight overl apping which is permssible, distinctiveness of the nature of

l evy under the State Act vis-a-vis the Parliamentary Act mnust exist.
However, once an overl apping takes place in |law, the State Legislation in
view of the declaration nmade in the Parlianentary Legislations would be
unsust ai nabl e. Reasoni ng adopted i'n Goodricke Group /(supra) is contrary to
those assigned i n Kannadasan (supra)

In HR'S. Murthy (Supra), the argument that the expression "Royalty"

does not signify royalty as commonly understood but was confined to the
rent payable for the beneficial use of the surface of the |and was repelled
stating: -

"It is therefore obvious that "royalty which foll ows the expression "l ease
amount" is sonmething other than the return to the lessor or |licensor for
the use of the land surface and represents as it normally connotes the
paynment made for the materials or minerals won fromthe |and."

In India Cenent (supra), Murthy was overrul ed holding that therein

this Court did not notice Section 9(2) of 1957 Act. 1t was held that there
is a clear distinction between tax levied directly on land and tax on

i ncome arising froml and.

In New Manek Chowk Spinning & Weaving MIIs Co. Ltd. v. Minicipa
Corporation of the City of Allahabad, this Court after referring to the
several decisions observed that Entry 49 of List Il of the Seventh Schedul e
only permitted levy of tax on land and building. It did not pernmit the |levy
of tax on machinery contents (sic) in or situated on the building even
though the machinery was there for the use of the building for a particul ar
purpose. Simlar view has been taken recently in Krishna Mhan (P) Ltd
(supra).

Referring to a | arge nunber of decisions, sone of which have been

noticed herein in before, this Court in India Cenment (supra) held that as

no tax was | eviable under the Act inmpugned therein, if no mning activities
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were carried on; hence, it was manifest that the same was not related to
land as a unit which was the only nethod of valuation of |and under Entry
49, the tax being related to mnerals extracted and thus was held to be bad
inlaw It was held "royalty is payable on a proportionate basis of the

m nerals extracted. It may be nmentioned that the Act does not use dead rent
as a basis on which land is to be valued.” Royalty may not be the produce
of the land or the yield of the land, but it is directly linked with the
incone of the land or the value of the minerals extracted.

In Orissa Cenment (Supra), Section 5(2) of the Orissa Cess Act, 1962

read as foll ows :

"(2) The rate per year at which such cess shall be |evied shall be

(a) in case of lands held for carrying on mning operations in relation to
any mneral, on such per centum of the annual value of the said | ands as
speci fied against that mneral in Schedule I

In Orissa Cement (Supra), therefore, annual value was to be determ ned

not only on the basis of royalty but also on the basis of the dead rent.
Even then, Section 5(2) of the said Act was declared ultra vires. [See al so
Federation of M ning Association (supra)]

Only because cess is levied on annual rental value, the same by itself
woul d not be determ native of the character of the levy. Royalty |evied on
the m neral under Section 9 of the 1957 Act nust be held to have a direct
relation with the inconme derived fromthe nmineral bearing |and. Royalty is
nmeasured in terns of the amount of coal ‘extracted. The value of the coa

will, thus, have a direct nexus on the royalty being the lessor’s share on
the denised | and. Thus, any tax inmposed on extracted m nerals would be
prohibited as the sane will havean adverse effect/inpact on the mnera

devel opnent. For |evying any tax-on land in ternms of Entry 49 of List I1,
it must have a direct bearing on the |and as a unit.

Any attenpt on the part of the State to inmpose tax on mineral or tea
indirectly may not be construed to be a sinple overlapping on the subject
but overlapping in | aw having a direct bearing on the conpeting entries
contained in different lists in the Seventh Schedul e of the Constitution of
India. India Cenment has approved Bucki ngham and Carnatic Co. Ltd. (Supra)
which is an authority for the afore-nentioned proposition but the sane was
sought to be distinguished in Goodricke' s case, only on the premn se that
therein the levy was on the tea estate. In CGoodricke Goup (Supra), the
Court did not take into consideration the question that the power to |evy
any cess on 'tea’ has been taken away in view of the Parlianentary
Legi sl ation having regard to Article 253 of the Constitution of I|ndia.

CGoodri cke Group Ltd. (supra), thus, with utnost respect, cannot be said
to have laid down the correct |aw

The state is denuded of its power to |levy any tax on ’'Tea whether
processed or unprocessed as tax inposed thereupon w !l have a direct inpact
on the power of the Union Government to fix the val ue thereof. However, 't he
same does not nean the State cannot inpose any tax-on the |and. It can but
the sane must conformto its |egislative conpetence vis-a-vis rel evant
entries of List I.

CONCLUSI ON

Under the Nationalization Acts, except sone collieries which belong to
the conpani es engaged i n the business of manufacture of steel, all other
mnes for all intent and purport belong to the public sector companies
which are subsidiaries of Coal India Limted. It will be a matter of great
concern if the price of coal becones higher in the State of West Benga
than in other States.

Despite India Cenment (supra) and Orissa Cenment (supra) as al so various
decisions of this Court, tax has not been inposed taking the land as a .
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unit. An endeavour has been made to | evy cess only by changing the nmeasures
thereof. The State has not taken recourse to neasures for renoving the
deficiencies in the Acts pointed out by this Court. By reason of the

i mpugned anmendnent, the State coul d not have ignored various decisions of
this Court, as has been pointed out in The Wrknen of Firestone Tyre &
Rubber Co. of India P Ltd. and others v. The Managenent and Ors. wherein it
was held that despite insertion of the proviso appended to Section 11-A of
Industrial Disputes Act the right of the enployer to adduce evi dence
justifying his action for the first time in such a case is not taken away
by the proviso to Section 11-A It was held that |egal position as existing
prior thereto and changes thereby shall continue stating:

"Anot her aspect to be borne in mnd will be that there has been a | ong
chain of decisions of this Court, referred to exhaustively earlier, laying
down various principles in relation to adjudication of disputes by

i ndustrial courts arising out of orders of discharge or dism ssal

Therefore, it will have to be found fromthe words of the section whether
it has altered theentire law, as laid down by the decisions, and, if so,
whet her there i s a cl ear expression of that intention in the | anguage of
the section."

A Bench of this Court in DharamDutt - and O's. v. Union of |India and

Ors. (2003 (10) SCALE 141)observed:

"65. Welfare Association AR P., Mharashtra and Anr. v. Ranjit P. Gohi

and Ors., is a decisionto which both of us are parties. Therein we have
held that it is carm ssible for the |egislature, subject to its legislative
conpetence ot herw se, to enact a | aw which will wi thdraw or fundanentally
alter the very basis on which a judicial pronouncenent has proceeded and
create a situation which, if it had existed earlier, the Court would not
have made the pronouncenent. Very recently in People’ s Union for G vi

Li berties (PUCL) and Anr. v. Union of India and Anr., in the |eading

opi nion recorded by M B. Shah, J. (the other two | earned Judges having al so
recorded their separate but concurring opinions), the |egal position has
been summari zed thus: -

"the Legislature can change the basis onwhich a decision is rendered by
this Court and change the | awin general. However, this power can be

exerci sed subject to constitutional provisions, particularly legislative
conpetence and if it is violative of fundanental rights enshrined in Part
I1l of the Constitution, such | aw woul d be void as provided under Article
13 of the Constitution. The |egislature also cannot decl are any deci sion of
a court of lawto be void or of no effect.”

Keeping in viewthat the State has no | egislative conpetence to inpose
cess on mneral, the ratio of the said decision shall apply in the instant
case al so

This Court while interpreting binding judgnents cannot in effect and
substance overrule the sanme or read down the principles of |aw enunciated
t herein.

SUMVARY OF OUR FI NDI NGS:

(i) The federalismunder the |Indian context pointstout to the suprenacy of

the Parliament and the legislative entries contained in different Lists of

the Seventh Schedul e nust be construed accordingly.

(ii) The interpretation of the legislation will depend upon the |egislative

entries to which it relates and intent and purport of the makers of the

Constitution and no principle of interpretation can be introduced to the

effect that the Court should |l ean towards a State.

(iii) Tea and coal being subjects of great inportance, the Parlianment have

taken over the complete control of the entire field in respect thereof and

other minerals in terms of the Tea Act, 1953 and M nes and M neral s

(Regul ati ons and Devel oprent) Act respectively.

(iv) Having regard to the purport and object of the said Parlianentary Acts

and the declarations contained in Section 2 of the 1957 Act and the 1952

Act, the State rmust be held to be denuded of its power to |evy any tax on

coal or tea, particularly, having regard to the provisions of Sections 9,
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9A, 13, 18 and 25 of the 1957 Act and Sections 10, 13, 15, 25 and 30 of the
Tea Act. Field of taxation on nineral is also covered by Section 25 of the
1957 Act. The field of taxation under the Tea Act is specifically covered
by Section 25 thereof.

(v) The State being owner of the minerals and grant of mineral right being
controlled by the Parlianmentary statute, the State is denuded of its power
to inpose any tax on mneral right in terms of Entry 50 of List Il of the
Sevent h Schedul e of Constitution of India.

(vi) Having regard to the underlying object of the 1953 Act and the 1957
Act, even if the doctrine of pith and substance is applied, it nay not be
possible to hold that the State |l egislature has only incidentally
encroached upon the |l egislative field occupied by the Parliament.

(vii) Levy of tax on coal bearing | ands and m neral bearing | ands where

m ni ng operations are being carried out through the process of incline or
digging pits is illegal, inasnmuch as the underground mining right woul d be
larger in area than the surface right and, thus, it is not possible to
uphol d the validity of, such statute with reference to the extent of the
surface right as mneral is being extracted froma | arger underground area.
Different rights may belong to different persons over the sane surface | and
and simlarly different rights may belong to different persons in respect
of or over underground rights end the inpugned statutes having not nade any
provi sion of different nethod of |evy, the inpugned statutes are ultra
vires.

The i nmpugned provisions do not specify who would be liable to pay in
relation to different rights and who woul d be considered to be the owner of
the land and to what extent. If the extent of surface land is treated to be
the unit, the sane having regard to different mining rights granted to

di fferent persons over different minerals would all be liable to pay cess
al t hough they may not have any right over the surface at all or exercise
such right thereover only over a part thereof.

As mnerals bearing |ands cannot be treated as an independent unit in
respect of which tax can be invoked, the inpugned Acts must be held to be
unconstitutional

(viii) Tax on lands and buildings in terms of Entry 49 of List Il of the
Seventh Schedul e of the Constitution of India can be levied on land as a
unit and not otherw se.

(ix) As green tea |leaves is narketable, the decision in Gcodricke group
(supra) having nainly been rendered on the prem se 'that green tea | eaves is
not marketabl e nust be held to have passed subsilentio and, thus, does not
| ay down correct |egal position

(x) In view of the definitions of 'land and ’'immovabl e property’
contained in the Bengal Cess Act, 1880, as no road cess or public works
cess can be inposed on standing crops or any kind of structures, houses,
shops or other buildings which would include factories and wor kshops for
processing tea, no |levy by way of cess can be inposed by reason of the

i mpugned Acts either on the mning | easehold or the tea estate containing
standi ng crops as al so houses and buil di ngs.

(xi) Measure of a tax although may not be determ native of the nature
thereof, the same will play an inportant role in determ ning the character
thereof particularly keeping in view the purpose and object the
Parliamentary Acts seek to achieve. In determining the |egislative
conpetence the taxing event also plays an inportant role.

(xii) The Tea Act having been exacted in terns of Entries 10 and 14 of Li st
| as also Article 253 of the Constitution, the State is conpletely denuded
of its legislative power in relation thereto. The expression 'Tea should
be given a broad nmeaning and Entry 52 of List | of the Seventh Schedul e of
the Constitution should be interpreted in relation to tea having regard to
the purport and object it seeks to achieve.

For the aforenentioned reasons, | respectfully dissent with the
opi nion of Brother Lahoti, J.

I would disnmiss the appeals of the State of Wst Bengal and allow the
wit petitions as also the appeals including C A No. 5027 of 2000. No
costs.
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ORDER
Leave granted in the Special Leave Petitions.

In view of the majority opinion delivered by Hon"ble M. Justice R C.
Lahoti, on behal f of hinmself, Hon ble the Chief Justice, Hon'ble M.
Justice B.N. Agrawal and .Hon ble Dr. Justice AR Lakshmanan, the G vil
Appeal s, except 'Civil Appeal Nos. 1532-33 of 1993, and Wit Petitions are
di smissed. Civil Appeal Nos. 1532-33 of 1993 are all owed.
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